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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY
(LEXINGTON DIVISION)

In re: : Chapter 11 Proceeding
LODESTAR ENERGY, INC. - Case Nos. 01-50969 and 01-50972
LODESTAR HOLDINGS; INC., '
' : Jointly Administered under
Debtors | X s Case No. 01-50969

Judge Joseph M. Scott, Jr.

Adversary Proceeding No.

LODESTAR ENERGY, INC.
333 West Vine Street
Suite 1700 ‘

- Lexington, KY 40507 -

-and-

LODESTAR HOLDINGS, INC.

333 West Vine Street

Suite 1700 ‘ - S :
Lexington, KY 40507 ' - - PLAINTIFFS

VS. N

THE STATE OF UTAH

Mark Shurtleff

Attorney General

State Capitol Office

236 State Capitol

Salt Lake Cxty, UT 841 14-0810

RECEIVED
| | | | IAN 0 9 2602

ON (
O!L,’:‘ ?3,2_." ."}“f NG

and



KATHLEEN CLARKE, Executive Director
State of Utah Department of Natural Resources
Division of Oil, Gas & Mining

Or Her Successor in Interest

1594 West North Temple

Suite 1210 ‘

- Salt Lake City, UT 84114-5801

-and-

'LOWELL P. BRAXTON, Division Director
State of Utah Department of Natural Resources
Division of Oil, Gas & Mining :
1594 West North Temple
Suite 1210

- Salt Lake City, UT 84114-5801 o

A - DEFENDANTS
COMPLAINT FOR INJUNCTIVE RELIEF

- Lodestar Energy, Inc. and Lodestar Holdings, Inc. (collectively “Plaintiffs” or

~ “Lodestar”), debtors and debtors in possession in the above-captioned jointly administered

Chapter 11 cases, for their Co.mplaint for Injunctive Reﬁef against defendants, The State of Utah,
Kathleen Clarke, Executive Director of State of Utah Department of Natural Resources, Division
of Oil, Gas & Mining, or her successor in interest (“DOGM”) and Lowell P. Braxton, Division
Director DOGM (hereinafter, céllec‘tively “Defcndant's”),' ‘through counsel, hereby State as

- follows: - |

J urisdiction, Vénue, the Parties, Relevant Entities, and the Bonds
1. The Court has Junsdlctlon over this adversary proceedmg pursuant to 28 US.C. -
§§ 1334(b) and 157, and Rule 83.12(a) of the Local Rules of the Umted States Dlstnct Court for

the Eastern District of Kentucky. This adversary proceedmg_ constitutes a core proceeding



pursuant to 28 U.S.C. § 157(b). This adversary proceeding is properly venued in this District

under 28 U.S.C. § 1409.

2. On March 30, 2001, 1nvoluntary petitions (the “Involuntary Petitions™) were ﬁled

in this Court against the Plaintiffs under Chapter 11 of the United States Bankruptcy Code (the

“Bankruptcy Code”). On April 27, 2001 (the “Relief Date™), upon the cons‘ent of the Plaintiffs to

the relief requested in the Involuntary Petitions, the Court entered an Order for Relief Under

Chapter 11 of the Bankruptcy Code in each of the above-captioned cases.

3. Since the Relief Date, the Plaintiffs have continued in possession of their property

and are operating and inanaging their businesses and property and financial affairs as debtors and

debtors in possession pﬁ,rsuant to Sections 1107(a) and 1108 of the Bankruptcy Code.

4, | Plaintiffs are éngaged in mining coal at several mines located in the State of Utah.

5, \ Dcfcndant Kathl;een Clarke is the Executive Director for the Department of
Natural Resources, DOGM. Defendant Lowell P. Braxton is the Division Director for DOGM.
As representatives of the State of Utah, each of the igdividual Defendants named in this § 5, as
well as their agents, emi)loyees and éubordinates, are fesi)bnsible for the sﬁpervision of entities
and persbns, including Plaintiffs, goﬁducting mlmng in the 'State of Utah. Based upon
information and belief, the Deparﬁnent of Natural Resoufces, DOGM, opemtes pursuant to the
Surface Mining Control and Reclamation Act, 30 UsC §§ 1201, et seq. and UCA §§ 40-6-1, et
seq. | - | |

6. Frontier Insurance Company (‘;Frontier”) is a surety company domiciled and
incorporated in New York. On August 24, 2001, the New York Superintendent of Insurance and

Frontier jointly petitioned the New York Courts for an Order placihg Frontier in rehabilitation



under New York’s Uniform Rehabilitation and Liquidation Act. See 'Exhibit A. On August 27

2001, the New York Supreme Court issued an Order to Show Cause placing Frontier temporanly
in rehabilitation until such time as a hearing was held See Exhibit B. In the rehabilitation{
process, the bonds and pohcles of Frontier remain in full force and effect On October 15, 2001,
~the New York Supreme Court entered an Order of Rehabilitation of Frontier and the New York.'
Superintendent of Insurance was appointed as the Rehabilitator of Frontier. See Exhibit C. |

7. Pursuatnt to UCA 40-10-15 and Rules enacted thereunder, Lodestar was retquired :
to provide surety bonds to DOGM from an acceptable surety c_:ornpany in order to obtain permits
to conduct mining activities in the State of Utah. See Exhibit D.

" 8. In accordance with Utah law, Lodestar previously obtained sﬁrety bonds from
Frontier for the benefit of DOGM; Copies o'f the surety honds, together with the relevant
Reclamation Agreements required by the State of Utah, have been filed by the State of tJtah in
conJunctlon with their two Proofs of Claim. For the Court s convenience, copies of the Proofs of |
Clalm are attached hereto as cumulative Exh1b1t E

9. | In late 2000 and early 2001, Frontler experienced cash flow problerns. In order. to
orovide addiﬁonel surety orotection and coverage for Fror_ltier bondholders, Frontier entered into
a reinstlrance' agreement with Berkshire Hathaway Company’s affiliate, National Indemnity
Corrlpany (hereinafter “Berkshire Hathaway™). A ‘copy of the Reinsurance Agreement is
* incorporated by refereﬁce and attached hereto under seal as Exhibit F. | The Reinsurance
| Agreement comprehends all Frontier bonds‘ issued. to Lodestar, which relate to its Utah

operations.



10. ‘Merwin U. Stewart, as Insurance Commissioner for ther Utah Insuranqe
Department, commenced an informal adjudicative proceéding pursuant to UCA Sections 31A-2-
201 | and 63-46b-3 and related rﬁles and regulations in connection with the Frontief
Rehabilitatioﬁ. On October 24, 2001, a Notice of Infénnal Adjtidicative Proceeding and
Order/Revocation of Certificate of Authority was issued which, inter alia, revoked Frontief’s»
Certificate of Authori_ty in the State of Utah. -

| Events Giving Rise to Present Controversy
11. - As set forth above, on August 27, 200>1,'the New York Supreme Court, pursuant

to a joint petition by the New York Superintendent of Insurance and Frontier Insurance |

Company, issued an order to show cause why Frontier should not be placed into rehabilitation.

A copy of the New Ydrk ;:6urt’s order is attached as Exhibit B.

12. As set forth abo’ve, on -October 24, 2001, a Noﬁcc of Informal Adjudicative
Proceeding and Order/kevocation of Certificate of Authority‘ was issued revoking frontier’s
Certificate of Authority in the State of Utah. A true and accurate cbpy of the N;Jﬁce is attached
hereto as Exhibit G. Both Utah and New York are pa;rti;es to fhe Uniform Rehabilitation and
L{quidaﬁdn Act. See UCA 31A-27-101 et seq. aﬁd New York Staﬁte Article 7400, aﬁached as
Exhibits H and I. Moreover, as set forth in corresponﬁegce from the Rehabilitor of antief,
Francesca Bliss, to the Commissionertt.)f Insurance for the Kentucky Department of Insurance in

connection with the interpretation of a substantially similar Kentucky statute, Frontier continues

to service its business. Further, both Frontier and Berkshire Hathaway have aclmowledged their

obligation, ability and intent to pay any claims made on the Frontier bonds in the ordinary course

of business. See Affidavits of President of Frontier Insurance Company and Executive Vice



President of Frontier Insurance Group, attached as Exhibit J. Frontier and/or Berkshire assert

that they are not liable for any claim which results when the Frontier bond obligations ;are‘
accelerated due to Frontier’s rehabilitation or the failure of Frontier to continue to qualify as an
authorized insurer or Surety. See Exhibit K.

13.  On or about October 5, 2001, Utah and DOGM, through certain of its agente,
employees or representatives, issued two letters to Lodestar ~alleging that Utah had adopted Anew
surety rules and tha_t Lodestar Energy, Inc. was obligated to replace the current surety, Frontier
Insurance Company, within one hundred twenty (120) days of receipt of the letter. The letters
made reference to new rules promulgated by Utah requiring that “a surety company have a rating
of A- or better or a Financial Performance vRating of 8 or better according to the A.M. Best's Key

k_Rating Guide and be continuously listed on the Department of Treasury, Circular 570 ” Copies
'of the October 5 2001 letters are attached as Exhibit L. | | | A
14. By letter dated October 26, 2001, Defendant Utah, through Defendant Braxton
and DOGM issued correspondence to Plaintiff i issuing a revised permlt Whmh was contmgent
upon the satisfaction of nine (9) spe01ﬁc conditions set forth in Attachment A to the.
‘ correspondence. Pursuant to numbered item 9, Plaintiffs were obligated to notify DOGM of the
capacity of Frontier Insurance Company to provide adequate bond coverage for‘ the mining
operations by November 2, 2001. A true and accurate copy of said correspondence, with
attachment, is attached hereto as Exhibit M. | 4
| 15. By letter dated November 2, 2001}, Plaintiffs wrote to DOGM in satisfaction of
contingency 9, and notified DOGM of the Order of Rehabiiitation enteredvby the Supreme Court

- of the State of New York on October 15, 2001, specifically noting the anticipated denial by




Frontier that any “incapacity” was created by their insolvency. A true and acdﬁrate copy of said
correspondence is attached hereto as Exhibit N.

16 By lettér dated Noveniber '13, 2001, DOGM, tﬁrough its employees:
representatives and agénts, issued correspondence to ‘the Plaintiffs notifying Plaintiffs that Utah
and DOGM were requiring the replacement of the two Frontier Insurance Company bonds within
sixty (60) days of receipt of letter, but no later than January 7, 2002 (the “Rebonding Demand”).
The letter further notified Pléintiﬁ_‘s that “if Rei:lacement Surety is not post,ed' within this time
frame Lodestar must cease coal extraction and comply with the provisions of R 645-301-541.100
through ‘R6‘45—301-5>41.400 as applicable and immediately begin to conduct reclamation .
operations' in acéordance with' the reclamation plan.” A itrue and accurate copy of said
correspondencé is attachéd hereto as Exhibit O.

- 17.  The requiremeni to cease coal extraction and processing operations and/or
otherwise comply with the demands set forth in the cofreépondence to Lodestar dated October 5,
2001 and Novembver‘ 13, 2001 and/or the issu;mce to Lodestar of noﬁceé of nonbco'mpliancek or
Cessatioﬁ orders, and/or suspending Lodestar’s mining permits or taking any other enforcement
action adverse to _Lodestaf (individually or collectively, the “AdVerse Actions”), are actions that,
‘if taken, would bé ‘taken as a consequence of Lodestar’s bfail‘ure to comply with the Rebonding
Demand. |

18. | Lodestar doés not have the fesoﬁrces — either in the form of cash 01; -
unencumbered assets that coﬁld serve as collateral — to comply with thé Rebonding Demand. |

19. - If the Defendants take thé Adverse Actio'ns,. Lodestar will be. forced to cease |

operations in Utah entirely and will be unable to produce revenue from those operations. In fact,



if the adverse actions are taken, Lodestar will be unable to perform reclamation of the Utah

operations because cash flow from other Lodestar operations wﬂl be insufficient to fund such
‘reclamation. Moreover, the revenue antfcip#ted from Lodestar’s Utah operations is critical fo thf:;
Plaintiffs’ efforts to reorganize, and, as a result of the adverse actions, the Piaintiffs would be
‘unable to reorganize their affairs, to the extreme detriment of their estates, credit‘ors, customers,
employees and their cmplpyees’ families and communities.

20.  Lodestar has perfonned, and coﬁtinueé to perform in the normal course of its
operations, all reclamétion of the land oﬁ which it has conducted operations under the petmits
associated w1th the Frontier bonds. Unless .the Défendants ére perinittéd to take the Adverse
Actioxis, Lociestar will continue to perfonﬁ reclamation in 'accor,dancé with applicable Utah law.

. 21.  The State of Utah, Division of Oil, Gas & Mining, ﬁled two (2) proofs of claim

-on June 4, 2001 relating to Plaintiffs’ reclamatién obligations. The proof of claim desigllafed as -
claim no. 249 relates to Plaintiffsf “White Oak No. 1 and 2 nlines’;; states that it is a secured
claim; despribes its collateral as “reclamation agreement surety bond, Frontier Insurance
- Company, surctir’ ’; and values that collateral at Fouf Million Two Hundred Niﬁety—two Thousand
Dollars. The proof of claim ae_signated as claim no. 250 relates to Plaintiffs> “Horizon Mine”;
: statés the ambﬁnt of ﬁ1e cléim to be Seven Hundred Eleven Thousand Ddllars; states that it is a
secured claim; .describeé; its collateral as “reclamation agreement surety bond, Frontier Insurance

Company, surety”; and values that collateral at Seven Hundred and Eleven _Thousand Dollars.




COUNT 1

Enforcement of the Automatic Stay

22. Plaintiffs incorporate by reference paragrgphs 1 through 21 aBove as if set forty
hérein. |
23.  The ‘Adverse Actions. would violate the automatic stay provisions 6f Secﬁbn
362(a) of thé Bankruptcy Code because they would constitute acts: “to recover a cléim against
the debtor that arose before the commencement 6f tﬁe case under ﬂﬁs title” in violation of
Section 362(a)(1); “to obtain possession of property of the estate or of prof;erty from tﬁe estate or
to exercise éontrol over propexty of the estaté” in violation of Section 362(a)(3); and/or “to
coliect, éssess, or recover a claim against the debtor that arose before the comrﬁencement of thf:
case u;ider ti;is title” in}violation of Section 362(a)(6).
24. The Adverge'Acti;)ns would not be excéptéd from the gforementioned provisions
of Section 362(a) uﬁder Bankruptcy Code § 362(b)(4) bécau_serthe Adverse Actions are not an
“action or proceeding bya gove?rnrhental unit . . ‘. to enforce such governmental unit’s . . . police
and regulatory power . . ..” Rather, the Adverse Actions, (which would result from Lodestar’s
failure to comply withr the Rebonding Demand) would be taken primarily to further Utah’s-
pecﬁmiéry interest because bond replacement would result in'a pecﬁniary advantagé to Utah vis-
a-vis oth& creditors of Lodestairv’s'eétates: instead of utiliziné its regources to 6pe;'ate its 
business and pay creditors m accordance with Banlg'uptéy Code pﬁorities; Lodestar Wouid be
reﬁuired to devote its resources to provide (;rgpably) gfeater secuﬁty to Utah for Lodestar’s

reclamation obligations.



25. The Defendants did not seek relief from the automatic stay of Section 362(a) to

make the Rebonding Demand, nor have they advised the:Plaintiffs that they intend to seek relicf :
from the automatic stay to take the Adverse Actions.

26.I In order to prdtect the Plaintiffs’ proper.ty and estates, and prevent Utah from
obtaining more favorable treatment of its claim and in_tere;sts to the detn'_ment of other creditors
and parties in iﬁterest, thé Court should enter an order enforcing the automatic stay and ordering
the Defendants not to take the Adverse Actions.

- - COUNT II

Restraining Order and Injunctive Relief

27.  Plaintiffs incorpﬁrate by refefence paragraphs 1 through 26 above as if set forth |
herein. | | ' | |

28. AIf taken, the Adverse Actions, as means to compel the Plaintiffs to complyk with
the _Rebonding Demand, would violate federal law, inéluding without ﬁmitation, Bankruptcy
Code §§ 362, 363, 365, 507 :and 541, and the Supremacy Clause of fhe United »St.ates
| Constitutioi;, bby, among other things:
(a) Violating the auto‘matic‘stay provisions of § 362(a)(1), (3) and (6) as an atterﬁpt to

colléct or recover Utah’s claim against Lodvestarbfor reclamatiop obﬁgations, or an attempt to

exércise control over property of the estate by céusing Lodestar todevofe its resources to provide
(argﬁably) greater security to Ufah for Lodestar’s reclamation obligations; _ _

(b) violating proﬁsidm of Sections 363, 365 and 541, 'by> impairing Lodestar’s rights to

use, sell or lease its property in the conduct of its business, and to perform, assume Qi' assign its

10



executory contracts, in that the Adverse Actions would compel Lodestar to devote its resources
to obtain replacement bonds;

(c) violating the provisions of Section 507 By requiring Lodestar to devote its resources
to obtain reelacement bonds instead of utilizing those resources to operate its business and pay
creditors in aecordance with Bankruptcy Code priorities; |

| (d) : violating the provisions of Section 541 by impairing or eliminating Lodvestar’s;
contractual and property interests in the errforcement of obligations as defined by the issued
bonds and as supplemented by the reinsrrrénee agreement; and |
| ' (e) violating the Supremacy Clause, U.S. Const. Art. VI, § 2, by forcing Lodestar, under
color of state law, to expend assefs of the esrate to improve the posrtien of Utah vis-a-vis
Lodestar’s other creditors, in that the Defendarrts are seeking to reorder the 'priority and paymenr
scheme established by the Cengress in the Bankruptcy Code. '

29.. Pursuant te Section 105 of the Bankruptcy Code and Bankruratcy Rule ‘7065

Plaintiffs request a temporary restrammg order and/or prehmmary and permanent mjunctlon
- Plaintiff will sustain immediate and itreparable harm and mjury unless the Defendants are
restrained and enJ joined from takmg the Adverse Actions.

WHEREFORE, Plaintiffs respectfully request that the Court enter a teniporary restrainirrg
order, preliminary and permzmerrt injunc_tionA restraining and enjoining the Defenrlants,
iridividualiy and collectively, as well .as their"agents, employees and/or subordinates, from
proceeding in any way in dernanding or requiring rhat Lodestar cease coal extraction and
processing operations and/or othem/ise comply with demands of the Defendzrnts as set forth in

the correspondence to Lodestar dated October 5, 2001 and November 13, 2001, issuing to

1



Lodestar notices of non-compliance or cessation orders, suspending Lodestar’s mining permits,

and/or taking any other enforcement action adverse to Lodestar based solely upon Lodestar not
obtaining surefy bonds to replace those bonds provided to the DOGM by Frontier Insulfancg ,
Company in connection with mining permits issued to Lodestar to secure perfonnancé of its
reclamation obligations, any and all other equitable relief to which Plaintiffs may be deemed
entitled, Plaintiffs’ attorneys fees, costs and expenses incurred herein.

- Dated: January 2, 2002

Respectfully submitted,

SQUIRE, SANDERS & DEMPSEY L.L.P.
Stephen D. Lerner

Gregory A. Ruehlmann

Jeffrey A. Marks

312 Walnut Street, Suite 3500

Cincinnati, Ohio 45202

‘Telephone: 513-361-1200

Facsimile: 513-361-1201

Email: slemer@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com

FOWLER, ;Z LE & BELL, LLP

Taft A. McKmstry
Ellen Arvin Kennedy
300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735 °
E-mail: tmckinstry@fmblaw.com

~ eakennedy@fmblaw.com

 COUNSEL FOR DEBTORS AND
DEBTORS IN POSSESSION
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Al ge\g Paﬁ ‘1‘ the Supreme )
, Court of the State of New -
P _ York, County of New York,
al the Courthouse. 60 Centre
Street. New York, New York
, o onthe dayof = 2001
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JUSTICE '
.
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FRONTIER INSURANCE COMPANY |
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_ and entered, pursuant o article seventy-four of the New York Insurance Law, appointing
the Superintendent as rehabthtator of Frontier, dirccting the Superintcndcnt to take-
possession of Fronu:r s business and property and to ta.ke su;:h stcps as are n#essaﬂ to
remove the causes and conditions that make this proceedmg nec:sszry. issuing the |
injumtions pmvfded forin set;lioh 7419 of the New York Insurance Law and gxanhng
ech other rchcf'!s is just; and

Suﬂ'lclcnt cause having been al!eged lhercfor. lct service o_-f a copy of this Order
to Sbovl Cause, and the papers upon which it is granted bgmade by personal service
upon Ftonner on or befom the3 D:lay of AV G. 23’0! and such service shall be .

. deemed good and snfﬁctenl service, and itis hmby A |

ORDERBD that pendmg the hearing of the motnon, I-'rcnucr, its officers,
directors, shareholders. members. trustees, agents, servants, employccs, pohcyholders,

, ?{K aﬁome)'& managers, and all other persons are restrained from the transaction of its

bnsiness or the Wzste or disposition of its property, except as authorized by the -
B N . . \'

— Supmntendenl and it is hereby
ORDERED, that pcndmg the hearmg of the motion, the Superintendent is

appointed as temporary rehablhtator‘ and is hereby zuthonzed and directed forthwith to

] take possession of the property of Frontier and conduct the 5“-'4““,‘ thereof
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. Utah Code Ann. § 40-10-15

, - UTAH CODE ANNOTATED
Copyright (c) 1953-2001 by Matthew Bender & Company, Inc.
one of the LEXIS Publishing companies.
All rights reserved.

*** STATUTES CURRENT THROUGH THE 2001 SUPPLEMENT ***
*** (2001 FIRST SPECIAL SESSION) ***

TITLE 40. MINES AND MINING
CHAPTER 10. COAL MINING AND RECLAMATION |

- GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
Utah Code Ann. § 40-10- 15 (2001)

 § 40-10-15. Performance bond -- Duration of liability under bond -- Cash dep05|t or-
securities in lieu of bond -- Surety -- Adjustment of amount

(1) After a surface coal mining and reclamation permit application has been approved but
before the permit is issued, the applicant shall file with the division on a form prescribed and
furnished by the division, a bond for performance which is payable to the state and the
United States, if appropriate, which is conditioned on faithful performance of all the
requirements of this chapter and the permit. The bond shall cover that area of land within the
permit area upon which the operator will initiate and conduct surface coal mining and
reclamation operations within the initial term of the permit. As succeeding increments of
surface coal mining and reclamation operations are to be initiated and conducted within the
permit area, the permittee shall file with the division an additional bond or bonds to cover
these increments in accordance with this section. The amount of the bond required for each
bonded area shall depend upon the reclamation requirements of the approved permit; shall
reflect the probable difficulty of reclamation, giving consideration to such factors as .
topography, geology of the site, hydrology, and revegetation potential; and shall be
determined by the division. The amount of the bond shall be sufficient to assure the
completion of the reclamation plan if the work had to be performed by the division in the

. event of forfeiture and in no case shall the bond for the entire area under one permit be less
than $10 000. o

(2) Liability under the bond shall be for the duration of the surface coal mining and
reclamation operation and for a period coincident with the operator's responsibility for
revegetation requirements in Section 40-10-17. The bond shall be executed by the operator
and a corporate surety licensed to do business in the state, except that the operator may
elect to deposit cash, negotiable bonds of the United States government, or negotiable
certificates of deposit of any bank organized or transacting business in the United States. The
cash deposit or market value of the securities shall be equal to or greater than the amount of
the bond required for the bonded area.

(3) The division may accept the bond of the applicant itself without separate suréty when the
applicant demonstrates to the satisfaction of the division the existence of a suitable agent.to .
receive service of process and a history of financial solvency and continuous operatlon
sufﬁcient for authonzation to self-insure or bond the amount

(4) Cash or securities so deposited shall be deposited upon the same terms as the terms

Lt aererys Tavwrin amsenluananeak featwinera® sm—TI22L40TONLEO0ALAON A0 AANAVAONNNIN D, hanarvranTer 1 /110D
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upon which surety bonds may be deposited. The securities shall be security for the
repayment of the negotiable certificate of deposit.

(5) The amount of the bond, surety, or deposit required and the terms of each acceptance of -
the applicant's bond shall be adjusted by the division from time to time as affected land '
acreages are increased or decreased or where the cost of future reclamation changes.

HISTORY: C. 1953, 40-10-15, enacted by L. 1979, ch. 145, § 1; 1994, ch. 219, § 12.

NOTES: Lo ' :
AMENDMENT NOTES. --The 1994 amendment, effective May 2, 1994, substituted the .
language beginning "which is payable" for "payable, as appropriate, to the United States or
the state and conditional upon faithful performance of all the requiremeénts of this chapter

~ and the permit" at the end of the first sentence in Subsection (1).

Service: Get by LEXSTAT®

Citation: UCA 40-10-15
' View: Full '
Date/Time: Wednesday, January 2, 2002 - 3:14 PM EST

* About LexisNexis | Terms and Conditions-

Copyright © 2002 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.




Wlllis Corroon Corporation of New York
7 Hanover Square

MDOYY
, 8JUL-1999
: O FCATE IS ISSUED AS A MATTER OF TNFORMATION
, ONLY AND 'GONFERS NO RIGHTS UPON THE CERTIFICATE
| HOLDER. THIS CERTIFICATE DOES .NOT AMEND, EXTEND OR

New York NY 10004-2594 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW,
{212) 344-8888 COMPANIES AFFORDING COVERAGE
S company Reliance Insurance Company
Daniel Leung A ,
INSURED coupany Reliance National Insurance Company
B -
" Lodestar Energy, inc. and sub:udums ‘ ]

333 West Vine Street COMPANY

Suite 1700 ¢

Lexington KY 40507 'COMPANY

THB ISTOCERTIFYTHATTNE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOL
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIt

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE YERMS.
EXCLUSIONS AND CONDITIONS OF SUCH POLIC!ES. UMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. .

co| URANCE POLICY EFFECTIVE | POLICY EXPIRATION| :
um|  TTeEorNe | vouevwuueen DATE M/DDVY) | DATEMMDOIYY) | Lmirrs
_INGB0144-018 01-FEB-1999 | 31-AUG-1999 | aeNeRAL AGGREQATE 3 2,000,0
PRODUCTSCOMPIOPAGE |$  2,000.0
| PERSONAL & ADVINJURY _ | 2,000,0
_ - |eacnoccunrence s 1,000,0
. ' : FRE DAMAGE {Any onefirs) _| $ §00.0
: i MED one 18 5,0
A | AUTOMOBILE LABRITY INKAD144-017 01-FEB-1998 ‘| 31-AUG-1999 SINGLE LMT R 1,000,0
| X | anvauto COMBINED
| ] ALLOWNED AUTOS h BOOILY INJURY s
|| SCHEDULED AUTOS (Pet person) :
_;_rmﬁbmros vV E . BOOLYINURY |g
L A | NON-OWNED AUTCS i [ 1 :
i . ‘D? —‘;.v@‘ P ﬂ \j-_-____ ﬂ
| GARAGE LABRITY : _ , a9 \U}
|| avvauto u “\ ')UL, 9 »
- :
AL NrC [} ‘\S g! !Mu \HNQ
EXCESS LABLITY UTY, U UiE, YT
|| umsreuia rorm
.| OTHER THAN UMBRELLA FORM
B | wonkens cowrensaToN N0 [TBD 09-JUL-1999 | 09-JUL-2000 |
EMPLOYERS' LABILITY :
nemm e rROPRETON oL
orrcers ot T
OTHER
mmnorormmnw PECIAL ITEMS

Wmﬂ
Permit # ACT/0071020 Horizon Coal Hine '

" Sulte 1210
. Saltlske City UT 841145801
J

" SHOULD ANY OF THE ABOVE DESCRIBED POLICIES SE CANCELLED BEFORE THI
EXPATION DATE THEREOF, THE ISSUSQ COMPANY WILL MSIEAVSNKXS MAS
45 unwmummmmnmmmnmm




July 8, 1999

Utah Dept. of Natural Resources

Division of 0il, Gas &

Mining

Suite 1210

Salt Lake City, UT 84114-5801

Dear'Cextificate Hblder

Willis

7 Hanover Square
New York, NY 10004-2584
* Telephone 212-344-3888
Fax212-344-8511
Cabla NOORROC

Tolex

Domastic 12-8283
intsmational 421034-T

Enclosed is the Certlflcate of Insurance issued on behalf of

Lodestar Energy, Inc. and subsidiaries.

should you have~any;questiOns please feel free to call.

ce Lodestar Energy, Inc. and subsidiaxies

Reliance Insurance Company

Rellance National Insuxance Company

|1 F OIL, 6AS & MINING

T

EGEIVE
JUL -9 B9 \D

_ Willis Corroon
Corporation of
NewYok
nsurance Brokars
Consultants



" RECLAMATION AGREEMENT

EXHIBIT“C”

LIABILITY INSURANCE
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' RECLAMATION AGREEMENT
Exhibit “B* - SURETY BOND

. IN WITNESS WHEREOF, the PERMITTEE has hereunto set it's signature
ghxs___ma_ day of __ July : ,19_99 ‘
nsert here ‘

ENE
PERMITTEE

K st v

 By: R. Eberlef Davis
N ~ / o

Title: Vice President &
Assistant Secretar

IN WITNESS WHEREOF, the SURETY has hereto set it’s signature this -
9th day of July , 1999 ' :

_Frontier Ingg'a_ncé gomgg y ) '
SUR.ETY ~ . A
By: pawn 1. ng;gﬁn =
Title: -in-Fa '

NOTE: Ap Affidavit of Qualification must be completed and antached to this
- form for each authorized agent or officer. Where one signs by virme of
- Power of Anomey for a compary, such Power of Attorney must be filed
with this Agreement. If the PERMITTEE is a corporation, the
Agrecment shall be exccuted by it's duly authorized officer.



' RECLAMATION AGREEMENT

Exhibit “B” - SURETY BOND B Permit Number: /007/020 -

- SURETY BOND

" (NON-FEDERAL COAL)
' - =000000~

This SURETY BOND entered into by and between the undemgned PERMITTEE and
SURETY, hereby jointly and severally bind ourselves, our heirs, administrators, executors,
successors and assigns unto the State of Utah, Division of Oil, Gas & Mining (DIVISION) in the
penal sum of _ $711.000 _ (Surety Bond Amount) for the timely performance of - -
reclamation responsibilities of the surface dxsturbance described in Exhibit “A” of the.
Reclamation Agreement.

This SURETY BOND will remain in efféct until all of the PERMITTEE’s reclamation

' - obligation have been met and released by the DIVISION and is conditioned upon faithful
performance of all of the requirements of the Act, the applicable rules and regulauons, the
approved permit, and the DIVISION

The SURETY will not cancel this bond at any time for any reason, mcludmg non-

payment of premium or bankruptcy of the Pnncxpal durmg the period of liability.

* The SURETY and their successors and assigns, agree to guarantee the obhgaﬁon and to
indemnify, defend, and hold harmless the DIVISION from all expenses which the DIVISION

-may sustain as-a result of the PERMI’I'I‘EE’s failure to comply with the condmon(s) of the

reclamation obligation.

The SURETY will give prompt notice to the PERMITTEE and to the DIVISION of
any notice received or action alleging the insolvency or bankruptcy of the SURETY, or alleging
any violations or regulatory requlremcnt which could result i in suspensxon or revocation of thc
SURETY’s license. '

Terms for release or adjustment of the BOND are as written and agreed to by the

‘ DIVISION and the PERMITTEE in the RECLAMATION AGREEMENT incorporated by -

reference herexn, to which tlus SURETY AGREEEMNT has been attached as Exlnblt “B”.

280199.1 o .. Page j_ of 02/



RECLAMATION AGREEMENT

EXHIBIT “B”
SURETY BOND

(NON-FEDERAL COAL)

moa Page P of 2




RECLAMATION AGREEMENT

Exhibit“A”- PERMIT AREA Permit Number: ACT/007/020
: EffeciveDate: _uly 9, 1999

PERMIT AREA
LEGAL DESCRIPTION

| Inaccordance with the RECLAMATION AGREEMENT, the PERMITTEE intendsto
- conduct coal mining and reclamation activities on or within the PERMIT AREA as described

hereunder- (The bondcd area ‘equals the permit arca.)

Total acres of PERMITA.REA: 3178

Legal Description of PERMIT AREA:

3 South. Range kt U

.. Section 8: S.El/4 SWII4 SW1/4 NW1/4 SW1/4 SEI/4
' W12 SW1/4 SW/4 SEI/4

Section 17:- NW1/4 NE1/4, S1/2NW1/4, Nl/2 NWIM SWll4 NEIM
' - SW1/4,NW1/4 SE1/4, N1/2 SE1/4 SW1/4,
( N1/2.8W1/4 551/4 W12 W12 SW1/4 NEl/4
This is the PER’VIIT AREA that is covered by the reclamation surety provzded in Exhzbn “B",

IN WITNESS WHEREOF the SURETY has hereunto set it’s signature thts

Sth dayof July ;19.99,
SURETY

Title: Dawn L. Morgan, Attorney-in-Fact




RECLAMATION AGREEMENT

EXHIBIT “A”
'PERMIT AREA

LEGAL DESCRIPTION

T Page _6__ of <2/



RECLAMATION AGREEMENT

reclamation operanons, revocation of the Permittee’s permit to conduct coal
mmmg and reclamatxon operations and forfeiture of the bond. N

13. Intheevent of forfeiture, the Perrmttcc agrees to be liable for additional costs in
excess of the bond amount which may be incurred by the Division in orderto
comply with the PAP, the Act, and the Rules. Any excess monies resulting from

- the forfeiture of the bond amount upon compliance with this contract shall be
refunded as directed by the permittee or, if a dispute arises, as directed by a court
of compctent jurisdiction by interpleading the funds subject to the dispute.

14. Each sxgnatory below represents the he/she is authorized to execute this

Agreement on behalf of the named party. Proof of such authorization is prowdcd
on a form acceptablc to the Dmslon and is attached hereto.

'S‘OAGRE.EDthis”. /,4/‘_ dayof‘ \m,épr 1944 o

' STATE OF UTAH:

PERMITTEE: o - LODESTAR ENERGJK, INC. . 6
R. Eberley Davis, Yfice President and
Assistant S .

NOTE:  An Affidavit of Qualification must be completed and attached to this form for

each authorized agent or officer. Where one signs by virtue of Power of Attorney of a company, ‘
- such Power of Attorney must be filed with this Agreement. If the Principal is a corporatmn, the
Agreement shall be executed by it’s duly authonzed oﬁcer :

T , " Page D of 2/
2801990 , T
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279349.1
280199.1

11.

12.

RECLAMATION AGREEMENT

obligations in the manner and by the standard set forth in the PAP, the Act, and
the Rules. Said bond is attached as Exhibit B and is incorporated by rcfe’renge. -

The Permittee agrees to maintain in ﬁill force and effect ﬂie public liability
insurance policy submitted as part of the permit application. The Division shall
be listed as an additional insured on said policy.

In the event that the Surface Disturbance is increased through e;kpansion' of the
coal mining and reclamation operations or decreased through partial reclamation,

_ the Division shall adjust the bond as appropriate.

The Permittee does hereby agree to indemnify and hold harmless the State of Utah
and the Division from any claim, demand, liability, cost, charge, or suit initiated
by a third party as a result of the Permiittee or Permittee’s agent or employees
failure to abide by the terms and conditions of the approved PAP and this

: Agreemut.

The terms and conditions of this Agreement are non-cancelable until such time as

the Permittee has satisfactorily, as determined by the Division, reclaimed the

Surface Disturbance in accordance with the approved PAP, the Act; and the
Rules. Notwithstanding the above, the Division may direct, or the Permittee may
request and the Division may approve, a written modification to this Agrecment.

The Permittee may, at any time, submit a request to the Division to substitute the
bonding method. The Division may approve the substitution if the bond meets the
requirement of the Act and the Rules, but no bond shall be released until the '
Division has approved and accepted the replacement bond.

Any revision in the Surface Disturbance, the bond amount, the bond type, the

- liability insurance amount coverage, and/or the liability insurance company, or -
. other revisions affecting the terms and conditions of this Agreement shall be

submitted on the form entitled Stipulation to Revise Reclamation Agreement and
shall be attached hereto as Exhibit D (other exhibits as appropriate.)

This agrccment shall be governed and constructed in accordance with the laws of
the State of Utah. The Permittee shall be liable for all rcasonable costs incurred
by the Dmsxon to enforce this agreemcnt

- Any breach of the provisions of this Agrcement, the Act, the Rules, or the PAP

may, at the discretion of the Division, result in enforcement actions by the

Division which include but are not limited to, an order to cease coal mining and

‘Page 4 of 2/ -



RECLAMATION AGREEMENT

This RECLAMATION AGREEMENT (heremafter rcferred to as Agrcement) is
entered into by the Permittee.

proved the Permit Application Pagkage, hereinafter PAP, submxtted by

A
WHEREAS, on‘% /Y 19 q¢ tge zmsxon

heremaﬁer Penmttee, and

WHEREAS, prior to issuance of a permit to conduct mining and reclamation operations
on the property described in the PAP, hereinafter Property, the Permittee is obligated by Title 40-
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division
- abond ensuring the performance of the reclamation obligations in the manner and by the.
standards set forth in the PAP, the Act, and the State of Utah Division of Oil, Gas and Mmmg
_ Rules pertaining to Coal Mining and Reclamation Actlvmes, hereinafter Rules; and

. WHEREAS, the Permittee is ready and willing to file the bond in the amount and ina
form acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations. relatmg to the reclamatlon or thc Property; and

WHEREAS ‘the Division is ready and willing to issue the permittee a mining and
‘reclamation permit upon acceptance and approval of the bond.

NOw, THEREFORE, the Division and tﬁe Permittee agree as follows:

1.

 280199.1

- acceptable to the Division ensuring the performance of the reclamation

The provisions of the Act and the Rules are mcdrporated by reference herein and

~ hereby made a part of this Agrecment Provisions of the Act or Rules shall -

supersede conﬂlctmg provisions of the Agreement.

The Permittee agrees to comply with all terms and provisions of the PAP, the Act
and the Rules, including the reclamation of all areas disturbed by surface coal |
mining and reclamation operations despite the evantuahty that the cost of actual

: reclamatxon exceeds the bond amount.

The Permxttec has pmwded alegal descnpnon of the property mcludmg the -
number of acres approved by the Division to be disturbed by surface mining and
reclamation operations during the permit period. The description is attached as
Exhibit A, and i is mcorporated by reference and shall be referred to as the Surface
Disturbance.

The Permittee agrees to provide a bond to the Division in the form and amount

[

‘ Page_i_of_-_l/
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RECLAMATION AGREEMENT

“LIABILITY INSURANCE™: (Exp.)
(Insurance Company)

“STATE”:

“DIVISION™:

“DIVISION DIRECTOR”:

 EXHIBITS:

“SURFACE DISTURBANCE”
“BONDING AGREEMENT”

“LIABILITY INSURANCE”

' “POWER OF ATTORNEY” -

279349.1
280199.1

Permit Number: ACT/007/020
Date Original Permit Issued:
Effective Date of Agreemcnt:

08/31/1999
Reliance National

tah D¢ 1t of ‘atural Rcsoufces .
Division of Oil. Gas & Mining —_—
Lowell Braxton

Revision Dates
Exhibit “A”

Exhibit “B”

. EXhibit “
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RECLAMATION AGREEMENT

Permit Number: ACT/007/020 |
Date Original Permit Issued:_( v /10,1596
- Effective Date of Agreement: / 99

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801
(801) 538-5340

COAL RECLAMATION AGREEMENT
-ooOOoo--

For the purpose of this RECLAMATION AGREEMENT the terms below are deﬁned

. as follows: .
~ «“pPERMIT™: (Mine Permit No.) Ag/gm)gg__(Coumy)ggm___;
“MINE": ~ (Name of Mine) Horizon Mine
“PERMITTEE": (Company or Name) Lodestar Energy, Inc.
(Address) 333 W. Vine Str., Suite 1700, Lexington,
| | 'KY 40507
“PERMITTEE’S REGISTERED :
AGENT™: (Name)  CT Corporation System T
| (Address) 50 Wi 8th Floor, Salt
City, UT 84101
(Phone)  (801)364-5101
“COMPANY OFFICER(S)™: R Eberley Davis, Vice Presidentand
'“BOND TYPE”: (Form of Bond)  Surety ‘
“BOND™: - (Bond Amount-Dollars)  $711,000
o (Escalated to Year) 2001
“INSTITUTION™: ~ (Bank or Agency) [NA] _
“POLICY OR ACCOUNT NUMBER”: [NA]

| Page __{__ 6f _g__ﬁ-
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' _FORM RO (Oficlal Foem 10X401) ______ _
[ UNIT.D STATES BANKRUPTCY COURT
" EASTERN DISTRICT OF KENTUCKY (LEXINGTON)
Name of Deblor ' ~Caso Nomber
Lodestar Energy, Inc., a Deleware 01-50969

-

— ‘l “.. — - L A Ay e o A St s AN P S

Name of Creditor (The person or other entity o whom the debtor | O Mb:l:e yox;::am;h;t

owes money or : o an aproof of

STATE OF U'I'Aﬂwpm” : chxn‘::ehﬁng to your claim. ‘Attach

Name and Address where notices should be sent: copy of statemest giving partic

STATE OF UTAH o a“‘.‘fed“:n‘fy"‘!"‘";o“;"ge

DIVISION OF OIL GAS & MININ : recay ly notices , ‘
POBOX 14580 . bankruptey court in this case. . .
SALT LAKE CITY, UT 84114 O Check box if the address differs “TH1s SeACE 1s For CourT Use ONLY

from the address on the eavelope . : .
seat 1 you by the court.

Telephone Number: . - ) v : .

Account umber by which creditor ider debloc Check here if Lireplaces

| BT Mo s AT 000630 e e . | dischim . Dlamends, _a proviously ied claim, duied

1. Basis for Claim ) . U.RcﬁxeebmﬁlsudeﬁnedinllU.S.C.&lll«a) ’

O Goods sold o : [0 Wages, salarics, and compensation (fill out below)

O Services performed . Your SS #: e .

O Money loaned ’ ‘' Unpaid compeasation for services performed

O Personal injury/wrongful death. . from 0

O Taxes - : @, (@)

B Other .

2. Date debt was incurred:

If court judgment, date ned:
July 14, 1999 t Judgment, & |
4. Total Amount of Clalm at Time Case Filed: . 1.00
If all or part of your claim is secured or eatitled to priority, also complete ltem 5 or 6 below. .
[ Check this box if claim includes intcrest or other charges in addition to the principal amount of the claim. Autach itemized statement of all

| interest or additional charges. .
5. Secured Claim., _ 6. Unsecured Priority Claim. :
(8 Check this box if your claim is sectired by collateral {3 Check this box if you have an unsecured priority claim
(including a right of setoff). | S Amount entitled to peiority $
Brief Description of Collateral: . : . Specify the priority of the claim: : L N
00 Real Estate T Motor Vehicle 3 Wages, salarics, or commissions (up to $4,650),* carned within 90 days
B OmerReclamation Agreement Surety | before filing of the bankruptcy petition or cessation of the debtor's

Bond tier Conpany -]  business, whichever is earlier - 11 U.S.C. § 507(2)(3).
Value oFcrt?;ﬁ:auz Fnsurance » Surety (3 Contribations to sn employee beaefit plan - ﬁ&s.c 558'11(12(4).'
val Utah: ¢ . . O Upto $ 2,100* of deposits toward purchase, lease, or reatal of property or
ue to - ¥711,000.00 scovices for personal, family, or household use - 11 US.C. § S07(a)(6)- - .
' O Alimony, maintenance, or support owed 10 a spouse, former spouse, or

. ) child - 11 US.C. § 507(aX7).
Amount of arrearage and other charges at time case filed €1 Taxes or penalties owed to governmental units - 11 US.C. § 507(a)(8)-

included in secured claim, if aay: §, — 1 Other - Specify applicable paragraph of 11 US.C. § S07(a)().
' *Amouns are subject to adjustment on 4/104 and cveryﬁ years thereafier

T : ] with ,mcm:emmmcadmorcﬂerﬂwdax‘eo[udémm&
7. Credits: mmmtofdlptymnuonmischﬁnhsbencmdmdmd?mcwdfornwpmpouof Pacsxsm T Y

making this proof of claim. . o . . -
8. Supporting Documents: Anach copies of supporting documents, such ss promissory notes, purchase EASTEAN DISTRICT OFKENTUC
_ orders, invoices, itemized statements of running accounts, contracts, court judgments, mortgages, security ' Fl LED #
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the | .
documeats are not available, explain, If the documents are voluminous, attach a summary. ' (a-—r LF—O‘
9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a stamped, self- 04
addressed envelope and copy of this proof of claim. : ' . JUN (' 2001

Date ’ 3@ and print the name and Gile, i any, of the creditor or olh& person antlwnud to file TEDEXINGTON
igplai of power of attomey, if any): ' A
~ .JERRY D. TRUITT, CLERK .

S’/Zo/OI , p .
- ,-KUM' E Sav ASSUTAT AOnasY Eorem | 119
Pﬁulryforpfu?in:fmm cldirt: Fine of up to $500,000 o imprisonmeat for up 1o 5 yeass, of both. 18 US.C. §§ 152and 3571,

++%% Proof of clalm Torms sad attachments must be fled IN DUPLICATE+++
_To receive a file-stamped copy, file claim in triplicate Mhd@anxwweﬂdoﬂ

IRT)




TONEIBE nsurance comrany
ROCK MILL, NEW YORK 13775-8000
1A Siock Company)

~ POWER OF ATTORNEY

Rnus Al Fan Fp Thess Prescuis: Tat FRONTIER INSURANCE COMPANY, & New York Corporation, having hts principat offics -
- Rock Hill, Naw York, pursuant to the lollowing fesolution, adopred by the Board of Directors of tha Corporstian on the 4th day of November, 1985:

"RESOLVED, that the Cherman ot the Board, the President or any Vice Prasident be. and haraby is. suthorized to appoint Aromeys-ine
Factioreprasam and actfor and on behalt of the Company 1o exscute bonds, undenakings, recognizances and other contracts of indsmnky
3ndwritings obligatory in the naturs thiersol, and o atiach thersia the cerparste sasl of the Company, in the transaction of s surety business:

“RESOLVED, ihat tha signatuires and arasutions ol such officers and the ses! o/ the Company may ba sffixed 1o any such Power of Anorney .
ortoany certificate rqlating thersto by facsimile, snd any such Powser of Atiornay or cenificats besring suchfacsimilesignatures ortacsimile
ssal shall be valid ang binding upon the Company when 0 aifixed with respactto 8ny bond, undersking, recognizancs or other eontract of

. Mmﬂhwwﬁngobﬂgﬂaqin the nuture thereof; o

“AESOLVED, hatany such Aicrmey-in-Fact delivering a sacratarisl cantication that the foregoing rescludans sull be In sifect may invertin
_ Such cerdiication 1ha date thereot, said daie 10 be not iater than the dats ef delivery tharaof by such Aorney-in-Fact®
This Powsr of Aarney la signed and ssaled in facsimile undar and by the autherity of ihe sbove Resoluten. ° ‘

|DOBS HERERY MAKE, CONSTITUTE AND APPOINT:  Lewis James Scheer Michael J. Scheer Alice Rhoads.
James I. Moore Bennie Kruse Stephen T. Kazmer Davn L. Morgan :

of Countryside _ ,ln the State of Illinois

18 true and lawlyj m}%mn-rm with full power and suthority hereby conferred in its nﬁc pisce 3nd stsad tw sign.-exscule, acknowiedge an
deiiver in its behait, and a5 ks act and deed, without powsr of redeiegation, as iciiows: . L o :
in iornda ogglnm'xm‘m fidality of persons hotding places of public or prvata trust; guarantesing the po:l:'dmanee of cen:;cu om;ry nla:n
ance policies; und executing or gusrantssing bands and undenakings required or lted in all acdons or procesdings or w
* allowed: PEt: 0 €med Fox Mi1ion Tre o) (54,300,000,00) Dl larsm andto bind FRONTIER
INSURANCE COMPANY thersby aa fully and 1o the same extentas il such bond eryndertaking was signed by the duly authorized officers of
FRONTIER INSURANCE COMPANY, and altthe acts ol said Atorney(s)-in-Factpursuantte the authority hersin given areheraby ratified and

Jn Witnass Whierest, sRONTIERINSURANCE COMPANY of Rock Hill, Naw York, has caused thls Powar of Attarney to be signad by fts Prasidar
L , : besignedbyt

and ity Corporate seai 10 be amxed this  25th  day of April 9 97
’ ‘ FRONTIER INSURANCE COMPANY ' :

By

Stats of New York '
County ot Suliivan L

Onthis - 29th dayel April ; 119 97 , betory the subscriber, s Natary Public of the Siats of
New York in and far the County of Sultivan, 45:, commissioned and qualified, cams HAQRRY W, RHULEN of FRONTIER INSURANCE COMPANY 10
Ma perscnally known o be e individual and oficer described herein. and who sxscuted the precading Instrument, snd acknowlsdged the
xecution of the same, and being by me duly swom, deposad and 881d, thathe is the officar ot the Company sforusaid, and thatthe seal atfixed to the
preceding instrymentis the Corporae Sealofthe Company, and the Corporate Seal and signaiure as an officer were duly affixed and subscribad 1o
:‘: :ﬁ‘n’n‘ﬂmmbymummm direction of the Corporation, and that the resolution of the Company. referred 10 In the pracading Instryment. -

In Vastinonyg Elpraat, | have hersunta setmy hand. and atfixsd my official seal at Rock Hill, New York, the day and ysar sbove wrifien.

" HARRY W. RHULEN, President

7/

"NANCY v, PIERRO
" Netary Public Sute of New York

Sullivan County Clerk’s No. 2305

Commissian Expires July 8. 1908 - -

| RN o CERTIFICATION | .
ooora 1P, LOUGHLIN, Secretary of FRONTIER INSURANCE COMPANY of Rack HI, New York, do heaby carly murtthe loregoing Resolrion

v‘“ﬂ‘dbvmc.Ioudolnlrmneﬂahc«ponﬂonmdmnwma(m rsuant therato, are trus and correct, snd that both the
Wmmdh’m«A&mqanmmwwm ey 16310 pu " are e g comecs

dn Bitnage ﬂlprui. t hl\'lghﬂﬁm 30t my hand and affized the facaimile soal of the corporadon tnis  9th, . day of

. July ‘ .199 . ' & | . o ,
N Sy ).
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POWER OF ATTORNEY

280201.1 - o Page 2/ of I




RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION

SURETY COMPANY
=000000—
[,_Dawn L. Morgan bemé first duly swom under oath, deposes and say that
he/she is the (ofﬁcer or agent) Attornex-in-ract of Froptier Insuran -

Qg_mpggx,, and that he/she is duly authorized to execute and deliver the foregoing o'bh,gauons,
~ and that said SURETY COMPANY is authorized to execute the same: and has complied in all
respects with the laws of Utah in reference to commitments, undcrtahngs and obligations herein.

[NAME- POSITION] g '

. Dawn L. Morgan ~ Attorney-in-Fact

‘Subscribed and swomn o before me this 9th _dayof July 1999

: No¥m§w3§c .

My Comon Expires: § T OFFICIAL SEAL™
= KELLY A. JACOBS
e 35 002 §  NOTARY PUBLIC, STATE OF ILLINOIS
» — » . §, MY COMMISSION EXPIRES 5 6/15/2002
" Attest:

 STATEOF -Illinois )
 COUNTYOF_ceok ) ss:

DQuA’ : A0 af.).a.



of July, 1997.

.:' ' “l
FURTHER RESOLVED, that in the event any Government Agency rcquires that the
authority of the Authorized Persons to act as provided herein be further evidenced by any
other document, any officer of LODESTAR shall be, and is hereby, authorized and
etupowered to execute and dcliver to the requesting Government Agency any such other
document which tay be required by the Government Agency as evidence of the authority
of the Authorized Persons to act as described hercin and the fuct of execution and
delivery may be relicd upon by the receiving Government Agency as conclusive evidence-
of the authority granted by these resolutions to such officer and this Board of Directors'
approval of the item lhus received by the Government Agency; and

'FURTHER RESOLVED ‘that in the cvent any Govemment Agency to whom a cemﬁcate

of these resolutions is to be delivered requires that thesc resolutions be certified in.a form
other than the form in which the resolutions have been writtcn, any officer of
LODESTAR, shall be, and is hereby, authorized and empowered to certify and deliver to
the requesting Govemment Agency a certificate of these tesolutions in such form as the
requesting Government Agency may require, whether or not the text of such certificate

~ bas been actually presented to and approved by this Board of Directors and regardless of

whether the certificate states the effectiveness of the resolutions certified to be as of a
date other than the date of these resolutions, or that such resolutions may have been
adopted in the course of a meeting when they were in fact adopted by unanimous written
consent, or the converse thereof, and all of such resolutions so certificd shall be, and they
are hereby adopted as resolutions of this Board of Directors as though th'ey have been
presented to, and approved by, this Board of Ducctoxs ata meetmg or in-an action by
unanimous written consent,

7
IN WITNESS WHERBOF the undersxgncd has executed this consent as of thq,zﬁxd day




' LODESTAR ENERGY, INC.

Unanimous Consent ivn‘Lieu of
Mecting of Board of Dircctors

The undersigned, being the sole member of the Board of Dircctors of Lodestar Energy.-

In¢., a Delaware co'rporaﬁon (“LODESTAR"), hereby consents to the following corporate action
in lieu of a meeting of the Board of Directors asif the same were held on July 28, 1997, effective
as of said date as fully as if unanimously adopted at a duly called meeting of the dixectors:

*

| Recitals
LODESTAR engages in various aspects of the exploration, development, production.
storage, transportation and marketing of coal. These activities require LODESTAR
through its agents to obtain from time to fime vatious permits, licenses, identifying
numbers, orders and approvals necessary for the conduct af its business in normal course
(such permits, licenses, identifying numbecs, orders and approvals shall hereinafter be
called "Permits”). All such Permits are issued by various governmental or regulatory
authorities, including the United States Office of Surface Mining Reclamation and
Enforcement, the Kentucky Department of Surface Mining Reclamation and
Enforcement, the West Virginia Department of Energy, the United States Environmental

_ Protection Agency, the Kentucky Natural Resources and Environmental Protection

Cabinet, Department of Environmental Protection, Division of Water, the United States
Mine Health and Safety Administration and the United States Bureau of Alcohol, -

. Tobacco and Fircarms (hereinafter all such govemmental or regulatory authorities shall

be called "Govemnment Agency," whether singular or plural). The purpose of the
resolutions adopted below is to appoint the named individuals as sgents of LODESTAR

* to execute and deliver to the appropriate Govemment Agency ail manner of

documentation necessaty for issuance or transfer of Permits.
. * . . . .
RESOLVED, that each of John W, Hughes, Troy L. Francisco, Bill Potter. Tom Mattox.

John McHale, Dennis Bryant, Alex Messamore, and R. Eberley Davis ("Authorized
Persous®) be, and each of them is hereby, authorized and cmpowered to execute and

 deliver to any Governmental Agency baving jurisdiction over the business and property

of LODESTAR any and all documents necessary for the issuance or transfer of Permits
including, but not limited to, applications for the issuance and transfer thereof, and the:
fact of execution and delivery thereof by any of the Authorized Persons may be relied

upon by the receiving Govemment Agency &s conclusive evidence of the authority

granted such persons by these resolutions and this Board of Directors' approval of the
item thus received by the Govemnment Agency; and ' ' ' '

s N AN



: My Commission Expires:

RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION
PERMITTEE
-000000~
R. Eberley Davis , bemg first duly swormn under oath, deposes and says
that he/shc is the (officer or agent) ) nt any of
Lodestar Energy, Inc. ; and that he/she is duly authonzed to execute and deliver the foregomg

obligations; and that said PERMITTEE i is authorized to execute the same and has complied in
all respects with the laws of Utah in reference to commitments, undertakings and obligations

‘herein.

% Z/. Mé)—> J/P¥AS

'R. Eberley Davis, Nice President and .
Assistant S

Subscribed and swomn to before me this 9 ‘ day of x A g - , 19 q?

UNDA KAY KUNZI
Notary Public
State of Utah’

My Comm, Explres Jul 28.2001.

201 smw»mwmmm 8148

Attest:
. STATE OF UTAH )

Cmaonn ) T Paseltbfi?-




LFFIDAVIT OF QUALIFICATION ) )
 ASSOCIATE DIRECTOR
~-000000—

I, Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director of the Division of Oil, Gas & Mining, Department of Natural Resources, State
of Utah; and that she is duly authorized to execute and deliver the foregoing obligations; and that
- said ASSOCIATE DIRECTOR is authorized to execute the same authonty of law on behalf of .

thc State of Utah. ,

Mary An nght,Auo ‘irector 2
Division/of Oil, Gas &

e o
Subscribed and sworn to before me this [ﬂ Lday of _aluly

ﬁ@%

Notary Public

My Commission Expires: A
Febcvavy 39 ,19.2000

-~

 Aftest:

~'STATEOF»%§§ )y
COUNTY OF . ) ss

Page /6 of 22—
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 AFFIDAVITS OF QUALIFICATION
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Gy

18SUE DATE (MWDCYYY)

R 89613

Lodestar Energy, Inc. and subsidiaries
333 Wast Vine Street :
Suite 1700

Lexington  KY 40507

TYPE OF NSURANCE POLICY NUMBER

(CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES
WWWMDWMFWWUMMYMWBEENWWPNDW :

Utah Dept. of Natural Resources
Division of O, Gas &
Mining '
Suite 1210 _
. _SaltLake City UT 841145801

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS
Permit #ACT/007/001, White Oak Mines Complex, located at: Mine Road,
Eccles Canyon Rd., off Route 96, near Scofield, UT. :

\Flﬂﬂs Corroon Corporation of New York
7 Hanover Square :

New York NY 10004-2694

(212) 3448888

Danlel ;.ounu

THIS 1S TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POUICY PE
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH -

DESCRIBED HEREIN IS SUBJECT TO ALL THE TEI

POLICY EXPIRATION

LaTs

off

The ngéral Liabi1ity pelicy includes explosives coverage.

'SHOULD ANY OF THE ABOVE DESCRIBED POLICIES 8E CANCELLED BEFORE T
EXPIATION DATE THEREOF, THE ISSUING COMPAKY WILL BHOUBAVOIXXS M
45 pavs WANTTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LE!
BXKEARFBEXRX MK BREY N R TICEX TR NI MK R R KRATION OB KM
KX EROAGENTES X PRORCORESE N R I LR

X .').\1.‘.-,‘}"'1‘ AR WA X XA NN

ks




Wikis Corroon Corporation of New York

THIS CERTIFICATE IS ISSUED AS '
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

-7 Hanover Square HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
New York NY 10004-2594 ALTER THE COVERAGE AFFORDED BY THE P ES BELOW.
{212) 344-8888 : . COMPANIES AFFORDING COVERAGE
: : COMPANY Reliance lnsurance Company
| DanielLeung - A - :
MaURED . wsm Relhm-.n Nnﬁongl insurance Company
Lodestar Energy, inc. and subsidiaries g ) -
333 West Vine Street S COMPANY A R -
Sulte 1700
Lexington -KY 40607 COMPANY

mmnwmrmemormm&maw
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED. HEREIN IS SUBJECT TO ALL THE TERMS,

HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD

EXCLUSIONS AND CONDITIONS OF SUCH POUICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS..

Gn|__moeorvemas D ) - e
A | aevemat uusany . T«onm«—ow "O1FEB-1999 | 31-AUG-1999 |oenena asoneasre |9 2.000,0
X | COMMERCIAL BENERAL LABILITY . ' PACOUCTS.CoMPORAca g~ 2,000,0
2] ) cLamsmce OccuR \ peRsonaLsADviouRY |¢  2,000,0
| __| OWNER'S & CONTRACTOR'S PROT | EACH OCCURRENCE g 1,000,0
. P : FIRE DAMAG %) I §00,0
' : Jueoexpayonepenon g -~ 6.0
A | automonre LABLITY INKAO144-017 01-FEB-1998 | 31-AUG-1999 COMBNEDSINOLELMT |8 1.000,0
| | 'auownenautos BOOILY INNRY s
| __] SCHEDULED AUTCS (Per parson)
| X | rep autos - 1 . : " | scowy wwuay s
- \ 5 ECEPYET
* Y
— M JuL -|9 B
EXCESS LABILTY . = N MhHe
. DIV, OF OIL, GAS & NINIG] ™
B | wonkems couresanionano  [YBD ' 09JUL-1999 | 08-JUL-2000
THE PROPRIETORY '
PARTNERS/EXECUTIVE iNGL
OFFICERS ARE: ExcL
OTHER ]

ISARARN &Y

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS

SEE ATTACHED

Utah Dept. of Natural Resources
Divisionof Oil, Gas & - :
Mining
Suite 1210 o .

_ SaltLake City UT 841145

801

)
Ay °
SHOULD ANY OF THE ABOVE DESCRIBED FOLICIES 8E CANCELLED BEFORE T
EXPIRATION DATE THEREOF, THE ISSUING COMPANY WRLL MEDEANGRXXS M/
45 pAYS WRITTEN NOTICE TO THE CERTIICATE HOLDER NAMED TO THE LE!

[ -] RUEX X BN ~"£“ XA KILALY WDIE WOK S B KIAXION XK KARRY
‘AL"K I 2 AL A TR X ICAOMAPINIVE X ROEK XXM IINE X BRX KR ENIRHY
-~ . "
.--. EPRE! ) iy .
'/ / O {7 4




| ‘
- July 8, 1999
7 Hanover Square _
New York, NY 10004-2584
. Telophone 212-344-3888 -
Utah Dept. of Natural Resources . Fax 212-344-8511
‘ Div.’!.sion of 0il, Gas & o o _ Cable NOORROC
Mining
Suite 1210 ‘ : Telex
Salt Lake City, UT - 84114-5801 Domestic 12-8283
: o o Intemational 421034417

Dear Certificate Holder-

Enclosed is the Certificate of ‘Insurance. issued on behalf of
Lodestar Energy, Inc. and subsidiaries. :

should you have any questions please feel free to call

yvyburs,

oon Corporation of New York

Enclosure

cc: Lodestar Energy, Inc. and subsidiarles §§¥¢1S _
- Reliance Insurance Company o : o . H ,
Reliance National Insuzance Company _ ’c’ /

| | EGEIVE [
JUL -9 1999 - |

I
DIV, OF OIL, GAS & MININC -

© Willis Comroes
Corporation of
New York
insurance Brokers

1" 513.2



h ‘, B

' RECLAMATION AGREEMENT

EXHIBIT“C”

LIABILITY INSURANCE
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RECLAMATION AGRI'BEM.ENT
B ) l *
Exhibit “B" - SURETY BOND .

IN WITNESS WHEREOF, (o PERMITTEE bas hereunto sct it’s signatuse this 9th
dayof July .. ,1999 : ' ' ’

Tide: Vice President &

Assistant Secretary

N WITNESS WILEREOF, the SURETY has hereto set t's signaruwro this

____9th dayof___ July ,19.99 .

| | jer Insurance Co
SURETY -
By: @

Dawn L. Morgan .
Title: Attorney-in-Fact

 ACCEPTED BY THE STATE OF UTAH:

frasy A~
NOTE: - An Affidavit of Qualification must be complered and attached ta this
‘  form for each authorized agent or officer. Wheze. one signs hy virtue of
~ Power of Attomey for a company, snch Pawer of Attomey must be filed
with this Agreement. If the PERMUIIT'KE is a corparation, the
Agreement shall be executed by it's duty anthorized afficer.

w0 |  vage fo ot 2D
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* RECLAMATION AGREEMENT

Exhibit “B” - SURETY BOND Permit Number: ACT/007/001
SURETY BOND

(FEDERAL COAL)

THIS SURETY BOND entered into and by and between the undersigned
PERMITTEE, and SURETY COMPANY, hereby jointly and severally bind ourselves, our
hieirs, administrators, executors, successors, and assigns unto the State of Utah, Division of Oil,
Gas & Mining (DIVISION), and the U.S. Department of Interior, Office of Surface Mining
Reclamation and Enforcement (OSM) in the penal sum of _$4,292.000 '
~ (Surety Bond Amount) for the timely performance of reclamation responsibilities of the surface

~ disturbance described in Exhibit “A” of this RECLAMATION AGREEMENT. R

' This SURETY BOND shall remain in effect until all of the PERMITTEE’s reclamation
obligation have been met and released by the DIVISION and is conditioned upon fai ,
performance of all of the requirement of the Act, ﬂxe applicable rules and regulations, SMCRA,

thc approved permit, and the DIVISION.

" The SURETY will not cancel this bond at any time for any reason, including non-
payment of premium or bankruptcy of the Principal during the period of liability.

The SURETY and their successors and assigns, agree to guarantee the obligation and to
indemnify, defend, and hold harmless the DIVISION and OSM from any and all expenses o
which the DIVISION and OSM may sustain as a result of the PERMITTEE’s failure to comply
with the condition(s) of the reclamation obligation. ‘ : .

The SURETY will give prompt notice to the PERMITTEE and to the DIVISION and
OSM of any notice received or action alleging to insolvency or bankruptcy of the SURETY, or
alleging any violations or regulatory requirement which could result in suspension or revocation
of the SURETY?s license. ’ S ‘

Terms for release or adjustment of this BOND are as written and agreed to by the

DIVISION and the PERMITTEE in the RECLAMATION AGREEMENT incorporated by
reference herein, to which this SURETY AGREEMENT has been attached as Exhibit ‘B”.

o0l ‘ Page _?___of R,
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RECLAMATION AGREEMENT

EXHIBIT “B"
. SURETY BOND

(FEDERAL COAL) .
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Exhibit "A" - PERMIT AREA" © Permit Number: ACT/007/00]

- - P
!
i
i

RECLAMATION AGREEMENT

Effective Date: _July 9, 1999
' PERMIT AREA

" LEGAL DESCRIPTION

In accordance with the RECLAMATION AGREMNT the PERMITIEE intends to
conduct coal mining and reclamation activities on or within the PERMIT AREA as described
hereunder; (The bonded area equals the permit area.)

Total acres of PERMIT AREA _3,]_4_6_;95___.

Legal Descnpnon of PERMIT AREA:
Townshi
. Section 24: SE%.mdpoldmofS%NE'/-,NW%NBVa,deASW'A
Section 25: E%, portion of Wi 3
Section 35: PmdeKEK.MSW%SBw
Secﬁon36 - All .
uth, Ranpe SLBM .
Secuonx EKSE'A.pmionofSW'/aSE%
Secton 9: WHSWY
Scction 16: 'AW%.NE%NW%.NW%NB%
Sectfon 17: NE ¥% cxeluding parts of SW Y% NE %and NE % NE %, N 8 SE 4,
Section 19: SUSWY% NEYUSWY, tndpommofW‘AE‘é,E%qu o
Scction 20; Portions of NE % NE _
Section 21: Pottions of NW YU NW ¥
Section 30: WKWK.SB%SW'/.,NE'ANW%
-Section 31: W% NW Y%, SW1/4 ~
hi SLBM
Section 1: EUNEV, NEWSEY
. Township 14 SLBM
- Section §; CWRWYEY
NWYNWYUNEY

. Sccnon_‘l

This is the PERMIT AREA that is covered by the reclamation surety provided in Exhibit “B".

IN WITNESS WHEREOF the SURETY has hercunto set its signature this

oth _dayof _July

, 1999, o _ ‘ -
' _Frontier Insurance Company. -

Title; Dawn L. Morgan, Attorney-in-Fact

: Ne ' 7' Y JJ‘—Q.
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' RECLAMATION AGREEMENT

EXHIBIT “A”
PERMIT AREA
LEGAL DESCRIPTION

 Page__ b of 2D



13.

14,

'RECLAMATION AGREEMENT

reclamation operations, revocation of the Permittee’s permit to conduct coal
mining and reclamation operations and forfeiture of the bond. '

" In the event of forfeiture, the Permittee agrees to be liable for additional costsin

excess of the bond amount which may be incurred by the Division in order to
comply with the PAP, the Act, and the Rules. Any excess monies resulting from

" the forfeiture of the bond amount upon compliance with this contract shall be
refunded as directed by the permittee or, if a dispute arises, as directed by a court

of competent jurisdiction by interpleading the funds subject to the dispute.

Bach sigfxatory below represents the he/she is authorized to execute this

Agreement on behalf of the named party. Proof of such authorization is provided
on a form acceptable to the Division and is attached hereto. - : ’

QOAGREEDmis . /5/% day of %«»L;, | 'l‘,‘194f

STATE OF UTAH:

’ ;“

PERMITTEE: LODESTAR Eyv INC.
K SLARI Praz
R. Eberley Daffis, Vice President and -
Assistant S '

NOTE: An Affidavit of Qualification must be completed and attached to this form for

each authorized agent or officer. Where one signs by virtue of Power of Attorney of a company, -
such Power of Attorney must be filed with this Agreement. If the Principal is a corporation, thi
Agreement shall be exccuted by it’s duly authorized officer. ' ;

280201.1
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12,

280201.1

11,

——

RECLAMATION AGREEMENT

obligations in the manner and by the standard set forth in the PAP, the Act,and
the Rules. Said bond is attached as Exhibit B and is incorporated by reference.

The Permittee agrees to maintain in full force and effeét the public liability
insurance policy submitted as part of the permit application. The Division shall
be listed as an additional insured on said policy.

In the event that the Surface Disturbance is increased through expansion of the
coal mining and reclamation operations or decreased through partial reclamation,

the Division shall adjust the bond as appropriate.

The Permitice does hereby agree to indemnify and hold harmless the State of Utah

" and the Division from any claim, demand, liability, cost, charge, or suit initiated

by a third party as a result of the Permittee or Permittee’s agent or employees

~ failure to abide by the terms and conditions of the approved PAP and this
~ Agreement. ‘ - i

The terms and conditions of this Agreement are non-cancelable until such time as
the Permittee has satisfactorily, as determined by the Division, reclaimed the
Surface Disturbance in accordance with the approved PAP, the Act, and the .
Ruiles. Notwithstanding the sbove, the Division may direct, or the Permittee may
request and the Division may approve, a written modification to this Agreement.

The Permittee may, at any time, submit a requést to the Divisibh to substitute t,he_
bonding method. The Division may approve the substitution if the bond meets the
requirement of the Act and the Rules, but no bond shall be released until the

‘Division has approved and accepted the replacement bond.

'Any revision in the Surface Disturbance, the bond amount, the bond type, the

liability insurance amount coverage, and/or the liability insurance company, or
other revisions affecting the terms and conditions of this Agreement shallbe

 submitted on the form entitled Stipulation to Revise Reclamation Agreement and
 shall be attached hereto as Exhibit D (other exhibits as appropriate.) '

This agreement shall be governed and constructed in accordance with the laws of

_ the State of Utah. The Permittee shall be liable for all reasonable costs incurred

by the Division to enforce this agreement.

Any breach of the provisions of this Agreement, the Act, the Rules, or the PAP |

" may, at the discretion of the Division, result in enforcement actions by the

Division which include but are not limited to, an order to cease coal mining and
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RECLAMATION AGREEMENT -

This RECLAMATION AGREEMENT (hercinafter referred to as Agreement) is
entered into by the Permittee. -

WHEREAS,on_%l«AV 14 ».19_?_7_,éeDivision

proved the Permit Applicatiotl Package, hereinafter PAP, submitted by
&?9‘_,_2144'_, hereinafter Permittee; and _ '

WHEREAS, prior to issuance of a permit to conduct mining and reclamation operations

on the property described in the PAP, hereinafter Property, the Permittee is obligated by Title 40-
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division

a bond ensuring the performance of the reclamation obligations in the manner and by the '
standards set forth in the PAP, the Act, and the State of Utah Division of Oil, Gas and Mining
Rules pertaining to Coal Mining and Reclamation Activities, hereinafter Rules; and

WHEREAS, the Permittee is ready and willing to file the bond in the amount and in a '
form acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations relating to the reclamation or the Property; and '

'WHEREAS, the Division is ready and willing to issue the permittes a mining and
reclamation permit upon acceptance and approval of the bond. '

NOW, THEREFORE, the Division and the Permittee agree as follows:

1. The provisions of the Act and the Rules are incorporated by reference hereinand
hereby made a part of this Agreement. Provisions of the Act or Rules shall ‘
. supersede conflicting provisions of the Agreement. : :

2. The Permittee agrees to comply with all terms and provisions of the PAP, the Act,
~ and the Rules, including the reclamation of all areas disturbed by surface coal .
mining and reclamation operations despite the eventuality that the cost of actual
reclamation exceeds the bond amount. T

3. The Permittee has provided a legal description of the property including the
number of acres approved by the Division to be disturbed by surface mining and
reclamation operations during the permit period. The description is attachedas -
Exhibit A, and is incorporated by reference and shall be referred to as the Surface
Disturbance. S : - o

4. - The Permittee agrees to provide a bond to the Division in the form and amount
~ - acceptable to the Division ensuring the performance of the mhmaﬁon

wans o Page_d_of 2
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' RECLAMATION AGREEMENT

Permit Number: ACT/007/001
Date Original Permit Issued: _ '
Effective Date of Agreement: % 14, 1226

“LIABILITY INSURANCE™: (Exp) . 08/31/1999
(insurance Company) ~ Reliance National

“STATE™ - Utah Department of Ne e

“DIVISION™: - Division of Oil. Gas & Mining
“DIVISION DIRECTOR™ wel n__ ‘
EXHIBITS: “ ' , " RevisionDates
“SURFACE DISTURBANCE” Exhibit “A”

“BONDING AGREEMENT”  Exhibit “B”

“LIABILITY INSURANCE” Exhibit “C”

“POWER OF ATTORNEY”

202011 o - Page J of A2
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RECLAMATION AGREEMENT
| B FHIS
Permit Number: ACT/007/001__ -
Date Original Permit Issued: 2
Effective Date of Agreement: ¥
~ STATE OF UTAH

DEPARTMENT OF NATURAL RESOURCES
" DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801
(801) 538-5340

COAL RECLAMATION AGREEMENT
- —=000000- ‘

- For the purpose of this RECLAMATION AGREEMENT the terms below are defined

as follows:
“PERMIT”: (Mine Permit No)  ACT/007/001  (County)Carbon
. “MINE”: . (NameofMine) White Qak No. 1and No. 2 Mines
- “PERMITTEE”: (Company or Name) nergy.Inc.
o (Address) 333 W. Vine Str., Suite 1700, Lexington.
o | KY 40507
; “PERMITTEE’S REGISTERED | -
} AGENT”: . (Name) CT Corporation System
3 | (Address) 50 West Broadway, 8th Floor, Salt Lake
. CityUT 84101 '
(Phone)  (801) 364-5101
“COMPANY OFFICER(S)”: Jey Davis, Vice Presid
“BOND TYPE”: (FormofBond) Surety ]
“BOND”:  (Bond Amount-Dollars) 4292, 000

(Escalated to Year) 2004

“INSTITUTION®:- (Bank or Agency) [NAI

“POLICY OR ACCOUNT NUMBER™: [NA]

© 280201.1 7 o ~ Page | _of 22



.4

‘e -.' ", ’ . ‘ H\i . . ‘ N
" FORMBI0 (Offickal Form 10XAO1) - : . ..
UNITED STATES BANKRUPTCY COURT :
EASTERNDIS'IRICI’OFKEN'I‘UCKY(I_@CN_Q_GT(Jﬁl
| Name of Debtor , ' Case Number
Lodestar Energy, Inc., & Deleware | 01-50969
- Check box
money 2 anyone else has 2 proof o :
STATE OF UTAN , claim relating to your-claim. Atach ‘
NmandAdd:uswhmdpﬁcsshonldbesenc a gpl:mmpzmm ﬁ
P OBOX 14580 . bankruptcy court in thiscase, v
SALTLAXECITY, UT 84114 10 Check box if the address differs Tris SPACE 1S FOR COURT USEONLY
. : ' " from the address on the envelope - :
‘ seat to you by the court.
Telephone Number: )
Agcount wumber ifies debtoc Checkhered  Lireplaces ]
Pennﬁ:%. ACTHOH’/ 0: ideatifcs " . | diisclaim .. Clameads, a previously filed claim, dated
T, Bash for Cialm . [T Fotioes benchis a5 defined I 11 US.C. §1114(2)
| O Goodssold - ‘ , . i a W;ges.sdaries.mcumpqnsaﬁon(ﬁlloutbelow)
O Services performed ' Your SS #: — v
O Money loaned _ . Uwﬁmmﬁonﬁrmmmeﬂ
{1 Personal injury/wrongful death from ____.. o i

1 O Taxes S T (date date) ’
omerMine Reclamation obligation under Federal agrd )State COaEL Mining Reclamation Acts :
Date was : N court rent, date obtained: »

: : : July 14, 1999 ' . -
4, Total Amount of at Time Case Filed: $
lhllcrpmofyowchhnissmdorenﬁdedtnpﬂority.alsowmpldzhemSoerelow.

a Gwckﬂﬁsboxifclﬁmincminmtorowchugesinaddiﬁdnwmepﬁmipd amount of the claim. Atach itemized statement of all
interest or additional es. ~ ] :

5. _ : <. Unsecured Priority Clalm.
o Chepkﬂﬁsboxifyouchimissecmdhyeolhmﬂ - DCheckﬂxisboxifyouhavea‘nunmmdpﬁorhychim
s e |
o ' E L ! stv o " : L ‘
0] Real Estate [ Motor Vehicle - DWages.nln-hs.otwpmissious(up‘m“.@ .‘.eamedij(hm%(_hys
'@ OtherReclamation Agreement Surety | before filing of the ion or cessation of the debtor’s

). .
Value of Collateral: $ [ Contribations  an employee benefit plan - 11 US.C. §507(a)4). ‘
-} QUp to §2,100* of deposits toward purchase, leass, or rental of property or

bankruptcy
Bond, Frontier Insurance Company, Surety business, whichever is earlier - 11 US.C. § S07(2X3

services for personal, family, or household use - 11 US.C. § 507(a)(6)-

Value to Utah: $4,292,000.00 0 Alimony, maintenance, or support owed 10 8 spouse, former spouse; of
. | ehil- 11 USC.§ 507X 3 | B
Amount of arrearage and other charges at time case filed [ Taxes or penaltics owed to govemimental units - 11 US.C. § 507(a)(8).
included in secured claim, if any: §. ' nmur.Specify;pplicablepmgnphofllU.S.C.§507(a)(_).
‘ ' *Amounss are subject 10 adiusmunt on 4/1/04 and every 3 years thereafier
7Ol T ot f e on s s s oo i = Tor the pacpose of | T Usz DRy
making this proof of claim. o o . :
8, Supporting Documents: Aach copiés of supporting documents, such as promissary noles, DISTRICT OF KENTUCKY

orders, invoices, itemized statements of running sccounts, contracts, court judgments, mortgages, security F“-ED‘ .
agreements, and evidence of perfection of licn. DO NOT SEND ORIGINAL DOCUMENTS. If the \ . O‘
documents are not availsble, explain. If the documents are voluminous, attach & summary. } "Lﬂ"

9, Date-Stamped Copy: To reczive an acknowledgment of the filing of your claim, enclose a stamped, self- JUN u ‘I&DN ;

uﬂrssedenvelopelndeopyofﬂﬁspmofpfdm

Date — [ Signas 1 nunetndﬁtie,ﬁ‘my,oftheaemm’or_otherpusonammmﬁlc ;

: i aig h copy of power of atiorney, if any): . . . ; AT LEXINGTON

§/30f ‘ ERRY D. TRUITT, C
CFL, ASsi Mt ATy Gvena . "

‘ [
Penalty for Air o p t $300,000 or impeisonmeat for up © 5 years, of both. 13




"~ Attest:

RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION
PERMITTEE
-000000—-

- I,___R.BberleyDavis __, being first duly sworn under oath, deposes and says -
that he/she is the (officer or agent) Vice President and Assistant Secretary of =
Lodestar Energy, Inc. ; and that he/she is duly authorized to execute and deliver the foregoing
obligations; and that said PERMITTEE is authorized to execute the same and has complied in
all respects thh the laws of Utah in reference to commitments, undeﬂakmgs and obhganons
herein, ' :

K!}Le\g!g/&#ﬁ

R. Eberley D/v:s, Vice President
and Assistant Secretary

Subscribed and swomn to before me this E ﬁday of &/1{/4’1{ _ | 19 Q? |

My Commission Expires:

ML% % zo0f

% My Comm, Exphes Jul 28,2001
01 South Mai Suite mosmmoms ;

 STATEOFUTAH ____ y
COUNTYOF  Sacr laxe ) ss:

st o Page /6 of 3
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~ as of said date as fully as if unanimously adoptcd ata duly called meeting of the directors:

‘LODESTAR ENERGY, INC.

Unanimous Consent in Lieu of
Meeting of Board of Dircctors

The uhdersignéd, being the sole member of the Board of Dircctors of Lodestar Encrgy. .

- Inc,, a Delaware corporatxon ("LODES’I‘AR"). hereby consents to the following corporate acuon

in lieu of a meeung of the Board of Dircctors as if the same were held on July 28, 1997, effccnve

‘ LODESTAR engages in various aspects ot' the exploration, devclopmcnt. production,

storage, transportation and marketing of coal. These activities requirc LODESTAR

 through its agents to obtain from time to time various permits, licenses, identifying

numbers, orders and approvals necessary for the conduct of its business in normal course

~(such permits, licenses, identifying numbers, orders and approvals shall hereinafter be
‘called "Permits"). All such Permits are issued by various governmental or regulatory

authorities, including the United States Office. of Surface Mining Reclamation and
Enforcement, the Kentucky Dcpartment of Surface Mining Reclamation and

Enforcement, the West Virginia Department of Energy, the United States Environmental

Protection Agency, the Kentucky Natural Resources and Environmental Protection
Cabinet, Department of Eavironmental Protection, Division of Water, the United States
Mine Health and Safety Administration and the United States Bureau of Alcohol,

- Tobacco and Fireanns (hereinafter all such govermmnental or regulatory authorities shall

be called "Government Agency," whether singular or plural). The purpose of the

‘resolutions adopted below is to appoint the named individuals as agents of LODESTAR

to execute and deliver to the appropriate Government Agency all manner of

~ documentation necessary for i lssua.nce or transfer of Permits.

Rsmluﬁnn:

RESOLVED that each of John W Hughes, Troy L.F rancisco, Blll Potter, Tom Mattox.
John McHale, Dennis Bryant, Alex Messamore, and R. Eberley Davis ("Authorized
Persons*) be, and each of them is hereby, authorized and cmpowered to execute and
deliver to any Governmental Agency having jurisdiction over the business and property
of LODESTAR any and all documents necessary for the issuance or transfer of Permits .
including, but not limited to, applications for the issuance and transfer thereof, and the

fact of execution and delivery thereof by any of the Authorized Persons may be relied
- upon by the receiving Government Agency as conclusive evidence of the authority

granted such persons by these resolutions and this Board of Directors' approval of the
item thus reuewed by the Government Agency; and




. FURTHER RESOLVED, that in the event any Government Agency requires that the
authority of the Authorized Persons to act as provided herein be further evidenced by any
other document, any officer of LODESTAR shall be, and is hereby, authorized and
empowered to execute and deliver to the requesting Govemment Agency any such other
document which may be required by the Government Agency as evidence of the authomy
of the Authorized Persons to act us described hercin and the fact of execution and .
delivery may be relicd upon by the receiving Government Agency as conclusive cvidence -
of the authority granted by these resolutions to such officer and this Board of Dnrectors
approval of the item xhu.s received by the Govemmcnt Agency; and

; FURTHER RIZSOLVED that in the cvent any Govcmmcnt Agency o whom a cemﬁcate
of these resolutions is to be delivercd requires that these resolutions be certified in a form
- other than the form in which the resolutions have been written, any officer of
+ LODESTAR, shall be, and is hereby, authorized and empowered to certify and deliver 1o
the requesting Govemment Agency a certificate of these resolutions in such form as the
_requesting Government Agency may require, whether or not the text of such certificate
has been actually presented to and approved by this Board of Directors and regardless of
- whether the certificate states the effectiveness of the resolutions certified to be as of a - -
date other than the date of these resolutions, or that such resolutions may have been
~adopted in the course of 2 meeting when they were in fact adopted by unanimous written
conseat, or the converse thereof, and all of such resolutions so certificd shall be, and they
~ are hereby adopted as resoluuons of this Board of Directors as though they have been
presented to, and approved by, thxs Board of Dn-ecto:s at a meeting or in an action by
unammous wrilten consent. ‘

"IN WITNESS WHEREOF. the undersigned has executed this consent as of the. 27nd day

of July, 1997.




RECLAMATION AGREEMENT

-

'AFFIDAVIT OF QUALIFICATION
’ . SURETY COMPANY
-000000—~"
l,__Dawn L. Morgan ___, being first duly sworn under oath, deposes and say that '
he/she is the (officer or agent) _Attorney-in-Fact of _Frontier Insurance |

_QO_r_n_gg_nL; and that he/she is duly authorized to execute and deliver the foregoing obligations; -
and that said SURETY COMPANY is authorized to exccute the same and has complied inall
Tespects with the laws of Utah in reference 16 commitments, undertakings and obligations herein.

lNAME~POSITIOI\$ ‘

Dawn L. Morgan = Attorney-in-Fact

Subscribed and sﬁomtobeforc me this_9th __dayof ___ July | _ ,19 99

NoTARVPUBLIC

My Commzss:on Explres' o . -

$ "OFFIClAL SEA 4

m: 15__ — X9 2002 - KELLY A. JACOBS
~ ' NOTARY PUBLIC STATE OF ILLINOIS

PP PP

 Anest:

 STATE OF Illinois )
,COUNTYOF Cook ) s



'RECLAMATION AGREEMENT

" POWER OF ATTORNEY
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| rontier
.o ’ INSURANCE COMPANY
Taerne " Roct Hill, New York 12775
’ . "1 Sioch Company}

| ... POWER OF ATTORNEY
Ruom All Hen My These Prrarents: Tna FRONTIER INSURANCE COMPANY, » New York Corporation, having hs principal office i
Rock Hill, New York, pursusnt 10 1he fpliowing resolution, 2vopiec by the Board ot Direciors of the Corporation on the 41h day of Novembey, 1988
“RESOLVED. 1nat the Chairman of the Board. ine Presideri. ot any Vice President be, and heredy is. authorized 10 appoint Anorngys.ine
Fac110 1epresent and act for and on behst of the Companyic eaecure bonds. unoenakings, 1ecognjzances snd oiher contracls olingemnity -
3RO writinips oblipaIDTY in the nauTe thereot, and 10 aNBCH Ihereio Ihe COTPOIE 388! 01 the Company, inihe iransaction ol its sur ety business:
“RESOLVED. thatthe sipnatures and smiesiations of such piiicets and the sesl o1 the Company may be aitixed 10 any such Power of Atiorney
0110 any cenificaie relating there10 Dy Iacsimile, snc any such Powsr of Anorney ot genificaie dearing such tacsimile sipnatures or acsimile
$es!shall be vali ang dinding upon the Company when s atfis ¢6 with 1238110 3Ry bond, underiaking, 1scophizance o1 othe! contra ) of
ingemnity or writing oblipatory in the nature thereot; g . ﬁ
“RESOLVED. 1ha1 any such Anioiney-in-Fact gelivering 8 secreutial cenification that the foregoing ressivtions siill be in etiect may insentin
$uch cenihication the cate thereol, 33i0 caie 10 be D1 Isier 1han he Usie Of Oelivery theteot Dy such Anorney-in-FacL™

This Powsr of Anorney is $ighed and seaied in facsimile uncer ang by ihe Buthotity of ihe above Resolution.

DOES HEREBY MAKE CONSTITUTE ANDAPPOINT: - | ewis James Scheer, Michael J. Scheer, James 1. Mo'ou ’
RN Alice Rhoads, Bonnle Kruse, Stephen T, Kazmer, Dawn L. Morgan

~ot - Countryside .  Linthe Sunte of Ninois o
i13 11Ut ANG I3wlul Anipineyis)-in-Fact with full powst snd avihothy heteby conleneg in iis name. plsce snc nesy
Osiiver in 1ty benalt, snd a5 its #C1 and desd, without powst of fedeispation, 33 follows: -

Bonds puarameeing he fideihy of persons holding places o!public ot private rust: puaraniesing the periormance of conuacts etherthan
insurance policies; ang executing or pusrameeing bonds ant yncenakings reavired ot permined in all actons or procesdings or by aw
sllowed; INAN AMOUNT NOT TO EXCEED THREE MILLION FIVE HUNDRED THOUSAND (£3.500,000.00) DOLLARS: #ng/10 bing FRONTIER
INSURANCE COMPANY thereby as fulty 3nd 10 the same exie=1 a8 # such bond of unoenaking was sipned by the duly suthorized officers of
F ROﬁNTIEHmsuBANCE COMPANY. anc slithe acts ot 3 Anseney(s)ein-Faci pursusmio the authority herein piven are heredy 1aiified ang -
confirmag, : ] . : /

8

10 Bign, execute, scknowisoge and

In Witness Fhrrrod, FRONTIERINSURANCE COMPANY of Rock Hill New Yors. has caused ihis Powsr of Anorney 10 be signec by s Presicent’
800 s Corporate sealio.be atixed this - ooy, cay of Al , : o W
- FRONTIER INSURANCE COMPANY.
" Sue of New York s ——
County of Sullivan LY - HARRY W, RHULEN, Presicent
Oninig 28th cayol - Aprl S +99 87 before the subscriber, s Nowry Public of ihe Stase of
New York in ant 101 the Coumy of Sullivan, Guly commissionec and sualtied, came HARRY W, RKULEN of FRONTIER INSURANCE COMPANY 10

me personally known 10 be ihe indivigual ang officer cescribed Mren, 3NE wnD xecCuied the Preceding instrument, ang acknowisdpes the
maihe is 1ne officer ol the Company aloressic. angihal ihe sealafiixeg 1o ihe

uccuﬁongn_m S3me, and baing by me duly sworn, seposed angsaic, !

Preceding instrument is the Corporaie Seal ol the Company., snc the Corporste Seslang sipnature a5 an officer were Suly stiixec snd subscribed 10

2‘ :@hm::mm byIne duthotity ang direciion ol the Corporation, anc 1hat ihe resolution o1the Company, 1e1erred 1o inthe preceding instrumant
ce. - o _ ; ' ’ -

3In Testimang Wheread, | nave heseunio ser my hang, anc attiaeg my otticial seal 31 Rock Hill, New York.1he day ang yeat above wrinen

@) s

NANCY V., PIERROD :
Neiary Pudlic Siate of New York

Sulivan Courny Clark's No, 2385
Commission Expires July 8. 2000

ST ~ CERTIFICATION

LJOSEPH P,LOUGHLIN, Secteiary of FRONTIER INSURANCE COMPANY of Rock Hill New York. do heredy cinily iatihe 1orepoing Resoiution
Poopiec by the Boarg of Diteciors oi this Corporation and ihe Powers o AROIEy iSSURG PUTSLBN IREIEID. B1e Tue aNG COITECL SNC Ine! both the
- Resclution ang the Powars of Anorney a1¢ in full force ang eftect, it ‘ '

In MWitnrss N’If"‘#f. 1 have hereunio aet my Pang ang attired the tacsimile sea! of the cotporation nis 9th €ay of

“duly ’-"” / k %ﬂ/éflfi

, o JJOSEPH P 1 OULHI IN Serioinre
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' , . o Lodestar Energy, Inc. : L
g S Mountain Operations ' -
, - White Oak, Horizon, and Grand Valley Mines s ”““"Z
LODESTAR &I : HC35 Box 370 : /-

 ENERGY Helper, Utah 84526

Ms. Pamela Grubaugh-Littig -~ ,_' g;‘wsmf-« e : ;
Utah Coal Program : S AN Mmmg
" Utah Division of Oil, Gas and M:mng ’ o ‘ . a2 ‘
1594 West North Temple, Suite 1210 - ' /Q““""“‘& Bdlex
 Salt Lake City, Utah 84114-5801 o G »97{»0 |

SUBJECT: . Original Documents for' Adding Rider Naming OSM as addmonal
Obhgce on Horizon Mine's Reclamatnon Bond

Dear Ms. Grubaugh-thtxg

 Lodestar Energy, Inc is respectfully submxttmg the ongmal documents for the adding of
OSM as an additional Obhgce on Honzon Mine's Reclamatnon bond.

Attached are the original nder, afﬁdavnt of quahﬁcatxon from the surety company,
affidavit of qualification from the pcmnttce (Lodestar) and the stlpulatxon 0 revise
reclamation agreemenf.

" If there are any questions, please feel free to call me at (435)448‘-9_454 or 9455.
 Sincerely, v ' | |
L- ~L % \*\,_&L
David B. Miller
Business Manager

FileHorizon/Dogm/DOGMO10501.doc

MayL200 o | RE(A:IVL:- %



New York in and for the County of Sullivan, duly commissioned and quaﬁﬁad l:ame DAVID E. CAMPBELL of FRONTIER INSURANCE COMPANY

INSURANCE COMPANY

.- 2636 Elm Hill Suite 500
- Nashville, TN 37214

(A Stock Company)

. POWER OF ATTORNEY

hnum All Em Hy El;nc Brcuuh That FRONTIER INSURANCE COMPANY, & New York Corporation, having its princips! office in
Rock Hill, New York, pursuant to the following resolution, adopted by the Board of Directors of the Corporation on the 4th day of November, 1985: -

“RESOLVED. that the Chairman of the Board, the President, or any Vice President be, and hereby is, authorized to appoint Anomeytoln-
Factlo represant and actfor and on behalt of the Company to execute bonds, undertakings, recognizances and other contracts of indemnity
and writings obligatory in the nature thereof, and 1o attach thereto the Corporate seal of the Company, inthe transaction of its surety business;

“RESOLVED. thatthe signatures and attestations of such officers and the seal of the Company may be affixed to any such Power ol Attorney
orto any cerlilicate relating thereto by facsimile, and any such Power of Attorney or certificate bearing such facsimile signatures or {acsimile
seal shall be valid and binding upon the Company when so affixed with respect lo any bond, undertaking, mcognlunco or other contract of
indemnity or writing abligatory in the nature thereof;
“RESOLVED, that any such Attorney-in-Faci delivering a 'secretarial certification that the foregoing resolutions stiti be in sffect may Inurl in
such certification the date thereol, 3aid date 10 be not later than the date of delivery thereof by such Attorney-in-Fact.” . :

This Power of Atiorney is signed and sealed in {acsimile under and by the authority of the above. Resolution. ‘ :
DOES HEREBY MAKE, CONSTITUTE AND APPOINT: Lewls James Scheer Michael J. Scheer James §. Moore ,
Alice Rhoads Bonnie Kruse Stephen T. Kazmer Dawn L. Morgan Feggy F.aust - Kelly A. Jacobs

Countryside . lllinois
of ty ‘ .in the State of

its true and lawiul momey(s)-ln-hct with full powef and authority hereby conferred in its name, place and stead lo sign, cxecuu ucknowlodge and’
deliver in its behail, and as its act and deed, without power of redelegation, as follows:

Bammmmaahqmoﬂdoﬁtyofpefsomhddmplmdmucwpdvmmguamntaemmopedommofconmml'm
insurance policies; and executing or guaranteeing bonds and undertakings required or permitted In all actions or procesedings or by law
allowed; IN AN AMOUNT NOT TO EXCEED FIVE MILLION ($5,000,000.00) DOLLARS; and to bind FRONTIER INSURANCE COMPANY
morebyufuﬂyandtoheumoomMunwchbmdmmdamldngmdgmdbyﬁwmwMadcmuuo!FRONﬂEﬂ INSURANCE
COMPANY, and all the ndsoftddMomy(s)—kkF-c!puramntbm authority herein given are hereby mlﬂedmdeonﬂnnod.

In Witness Whercsf, FRONTIER INSURANCE COMPANY of Rock Hill, New York, has caused this Powof of Attorney to be signed by :::994

Vice President and its Corporate seal to be affixed this 7th day.of December , .

FRONTIER INSURANCE COMPANY

State of New York - -
* County of Sullivan s DAVID E. CAMPBELL, Vice Presidant
Onthis 7th dayof - December ' 1994 , before the subscriber, a Notary Pubiic of the State of ,

‘to me personally known to be the individual and officer described herein, and who executed the preceding instrument, and acknowledgad the |
execution of the same, and being by me duly swom, deposed and sald, that he is the officer of the Company aforesald, and that the seal affixed to

the preceding instrument is the Corporata Seal of the Company, and the Corporate Seal and signature as an officer were duly affixed and subscribed ’

to the said li:stmn::m by the authoﬂty and diraction of the Corporation, and that: lho rosoluﬁcn of tha Company, referred io in the precading

Instrument, is now in force.

_An m”“"“‘“! ﬂ hereaf, | have hereunto set my hand and affixed my official seal at Hock Hill, New Yom.lho day and year sbove wmten

ALICIA A. LANESE

ry Public Stats of New York
Sullivan County. Clérk's No. 2396
Commission Explru July 8, 2000'

CERTlFICATION

L, JOSEPH P, LOUGHLIN Secretaryof F RONTIER INSURANCE COMPANY of Rock Hill, New York,do heuby certify thatthe loregoing Ruoluuon '
adopted by the Board of Directors of this Corporation and the Powers of Auomcy issued puuuant thereto. are true and correct, and !hat both the -
Resolution and the Powaers of Altarney are in full force and effect.

An Mitness Hhereof, 1| have hereunto set my hand ood affixed the facsimile seal of the corpoution this'  27th dayol - ’
o 200 . .

o et ; y 4;44

1 JOSEPH P. LOUGHUN, Secretary




Frontier Insurance Company

Rlder to be attached to and fonn a part of Bond Number 143714 on behalf of Lodestar Energy,_
Inc. at 333 West Vine St., Ste 1700 Lexington KY 40507-1628 (Principal), and in favor of
State of Utah Division of Oil, Gas & Mmmg (Obligee), executed by the Company mdlcated
~ above (Surety) in the amount of Seven Hundred Eleven Thousand And NollOO Dollars
($711,000.00), effective July 9, 1999. | | |
| 'The Principal and the Surety hereby consent to addmg the following to the sald bond

U.S. Department of Interior, Office of Surface Mining Reclamatmn and Enforcement
(OSM) as additional Obligee, and :

“In the event the State-Federal Cooperative Agreement (944.30CFR Chapter VII (7-1-2000 '

edition)) between Division and OSM is terminated then the portlon of the bond covering
_ Federal Lands will be payable only to OSM.” :

Nothing herein contained shall vary, alter oﬁ extend any provision or condition of the bond other | |
than as above stated.

Slgned Sealed and Dated tlus 27"' day of March, 2001.

Lodestar Energy, Inc. I Frontier Insurance Company
Principal - - Surety’
By: % ; 'L& @Q VP By{ £/ s . L
’ ' I . Att -in-Fact
ﬂ fler//g,‘l avils : B Dawn L Morgan, Attorney m—
Vies Pm.eugocﬁ .



STATE OF ILLINOIS }
- ©)ss.
COUNTY OF COOK }

On March 27, 2001, before me, a Notary Public in and for said County and State, residing
therein, duly commissioned and swom, personally appeared Dawn L. Morgan, known to

" me to be Attorney-in-Fact of Frontier Insurance Company, the corporation described in

~ and that executed the within and foregoing instrument, and known to me to be the person
who executed the said instrument, and known to me to be the person who executed the
- said mstrumcnt on behalf of the said corporatxon executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year stated in this certificate above '

My Cqmmission Expires on June 15,2002 * £¥GFFICIAL SEAL"

) | | ' : KELLY A. JACOBS

" NOTARY PUBLIC, STATE OF ILLINOIS

MY COMSMSGION it ES 5, 152002
ot .




AFFIDAVIT OF QUALII"ICATION
SURETY COMPANY B
«~000000— : '

L Dawn L. Morgan, being first duly swom under oath, deposes and says that he/she is the (officer

‘or agent) , “&ént ) . ‘ ~__ of Frontier Insurance’ Company _;and
that hc/shc is duly authorized to execute and dehver the foregoing obligations; and that said SURETY

COMPANY is authonzed to execute the same and has comphed in all respects with the laws of Utah in

reference to becoming sole suxfety upon bonds, undertakings and obligations hc;rcm

| &/du,m XW\

Dawn L. Morgan

Attoggx-in-gac A
(quiﬁon) o

_ Subscribed and sworn to before me this 27th day of _March ,20.01.

p.b/)

"OFFICIAL SLAL®
KELLY A, JAC0OBS
NOTARY PUBLIC, STATE OF ILLINDIS -
MY COMMI-SIGE: L7 6573002

L N Y L IR AU A

My Commission Expires: 6/15/2002
STATE OF ___gi_s____)
COUNTY OF ook _ Jss:



- AFFIDAVIT OF QUALIFICATION
ASSOCIATE DIRECT OR
. -000000--

Mary Ann Wright, being ﬁrét duly sworn under oath, deposes and says that she is the |
Associate Director of Mining for the Division of Oil, Gas and Mjning, Department of Natural -
i Resources, State of Utah; and that she is duiy authorized to éxécute and deliver the foregoing |

obligations; and that said Associate Director is authorized to execute the same by authority of

(Signed) /¢7%¢V
~ Mary Ann Wri iate Dj
Division of Oil, Gt s and Mini

laws on behalf of the State of Utah.

' SubScribed and sworn to Befére me this 27!’day of _ 7724? , 200/

My Commission Expirés: '

L2 o 2028
-/ Attest: | ”

] sTATE OF __ [t d )

: T
COUNTY OF _Swed* Lati . ) =




AFFIDAVIT OF QUALIFICATION
PERMITTEE
‘~000000—~

LR Eberlcy Davis, bcmg first duly swom under oath, deposes and says that he is the

- Vice President of Lodestar Encrgy, Inc., the PERMITTEE; and that he is duly authonzed to execute and -

deliver the foregoing obligations; and that said PERMITTEE is authonzed to cxccutc the same and has

comphed in all respects with the laws of Utah i in referencc to comxmtmcnts, undettakmgs and obligations

- ;/&\M

R. Ebcrlcy Davxs, chc Pres

Subscribed a;id sworn to before me this:l,"_’:i’day of _A?LO_L__. 2001 .

Notary Public -
My Commission Expires: 6/29/2002
Aftest: .
STATE OF KENTUCKY )
COUNTY OF FAYETTE  )ss



« 11 g

Permit Number: C/007/020
 Effective Date: % 2,900/
| CoAL | |
'STIPULATION TO REVISE RECLAMATION AGREEMENT
-ooOOoo-

' This STIPULATION TO REVISE RECLAMATION AGREEMENT entered into by and
between the PERMITTEE and DIVISION incorporates the following revisions or changes to the
RECLAMATION AGREEMENT: (Identify and Describe Revisions Bclow)

The addition of a rider to the reclamation bond to include the Office of Surfabe Mining .

(OSM) as an additional Obligee. This was required because of the addition of a pomon of '
Federal Lease UTU 74804 to the permxt area. : .

In accordance with this STIPULATION TO REVISE RBCLAMATION AGREEMENT,
the following Exhibits have bccn rcplaced by the PERMITTEE and are approved by the
DIVISION , ;
| chlacg the RECLAMATION AGREEMENT inits entirety.

——  Replace Exhibit "A" - PERMIT AREA.

X Replace Exhibit "B" - BONDING AGREBMBNT (Insert rider and affidavits of '

b Quali ﬁcatton)
- Replace Exhibit "C" - LIABILITY INSURANCE ‘
The BOND]NG amount is revised from S_ Yto (S ).
The BONDING Type is changed from 3 _to _ |
The SURFACE DIS’I'URBANCEIsrevIsed from ————acTesto___ acres.
The EXPIRATION DATE is revwed fom_____ o__

' The LIABILITY INSURANCE carrier is changed from _

to_

The AMOUNT of INSURANCE coverage for bodily injury and property damage

ischanged fom(S_________)to(§ | ).



WITNESS WHEREOF the PERMITTEE has hereunto set its sxgnature and seal
thxy?j_ ay of ﬂpki ; ,20_01 . o

R. Eberley Davis
Title: Vice President

ACCEPTED Y THE STATE OF UTAH

,thls l day of 202/
/459 Ty Dxrector, Dlﬁon of oil, @mﬂ Mining

NOTE: "~ An Affidavit of Qualification must be wmpletcd and attached to this form for each luthmzcd agent
or officer. Where one signs by virtue of Power of Attorney for & company, such Power of Attorney
‘must be filed with this Agreement, If the PERMITTEE is corporanon, the Agreement shall be
execm:d by its duly authorized officer. - .
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BEFORE THE INSURANCE COMMISSIONER

~ OFTHE STATE OF UTAH
COMPLAINANT: S .~ -NOTICE OF INFORMAL
| - : i ADJUDICATIVE PROCEEDING
- UTAH INSURANCE DEPARTMENT S AND ORDER
- RESPONDENT: . | | : REVOCATION OF csxnncxrs
. - © 1. OFAUTHORITY
FRONTIER INSURANCE COMPANY ‘
195 Laks Louis Maric Road S o eleleeEx
Rock Hill, NY 12775 i - DOCKETNo.X . -
~ UtzhOrganizuionmNo. 1802 s . el

- IR Thq Utah Insuxance Depanmcnt has eommmd this mforml -djudmuve pmceedmg )
~ pursuantio Unh Codemmouted(UC.A) SecuonsSIA-?.-ZOI and 63-46b-3 and Uteh
Admimsmtive Code (U. A.C.). Rnle R590-160. Based upon mfommon connmed in agency -

" files or known to the Commissioner, the Commissioner makes th_e following:-

EINDINGS OF FACT
l The Respondent isan insurer Jomiciled j i New Yod: and and:oriud tedo busmeu in

the State ofUtah. Utah Org:mnuonDNo 1802 ,
2. R.rspondm was placed mxehabmmon in its state ofdomicilé on Oi:tober 10, 2001. .
3. Respondent does not meet the risk based czplw requlnmenm t0 do an insurance

bu:mess n tbe Sme of Utah.

Having cnter:d Ius Findings of Fact. the Comtmsstouet now eaters m
| ggucx.yg;gus OFLAW
I Grounds exist for dehnquency preccedmgs under Chapter 27 of the Utah Insurance
[

Cbaesieod T Wew | LWAL Prist Tine  Feeo Lo L:16N



Nodes 21 20011 2:S0P . LODESTAR ENERGY, INC. . or ome A-.‘““‘“““ 2 8166 -R Doy e

fHU vv:s0 PFAX cvuu.un

. Code if Respondent irére a domestic insun:i‘. -
Rcspondent s Cedtificawc of Autharity should be revoked putsuant toU. C.A § 31A-
14-217 | | |

Based upon !he foregoing Findings of Fact and Conclusxons of Law, the Commissione »
Anow enters the following: _ ‘
IT 15 HEREBY ORDERED:

4 1. Respondent’s Cemﬁwe of Aullmmy 1n the State of Utah is revoked fonhmth.

2 Reapondent is still subpct @ regulation by the Utzh Demment of Insurance unul 2
releasc ofregahmnxsobmnedpufsumtothemqmmmenu of the Utah Insursnce Code,

3. This Orde:sball becomeﬁnd ﬁftccn (lS)dzyuﬁerdndateofmahngun!essa
Written request for ] heanng is received from the Respondcnt in nhc offices of the depment
- prior.to that date. Awnncntequestforaheanngsmnbesxmd byd:epemnmahngd:e

“request and shal satethe bais rommhemqusud. -

- Ifyou request ] heanug rega.rdmg this matier, the department will he mpmenud hy M
Gale Lemmon, Enfo:cement Co\m:cl. Stute Oﬂica Building, Room 3110, Sa!l Lake Cuy Uaah
84114, Tclcphone Number (802) 538-3800 n you do not mquest a hwmg you may seek -
) | ageacy mview of this Ordcr by fi hn; 3 wricen pemion with the depa:mm vathm 30 days afthe
. date the Otder becomes {mtl However, agency review of an order tlm becomes ﬁnal without a .
heamng will be bnuted to revicw of the mcutd and aot an ev:demiary neanng Faulute to requ:st
a h:anng or to seek agency micw will be considered a fajture to txhaust admxsu'auve -

e

Receired Tine * Bor L GWAC Pl fine Hon L Ls16R




_._‘ |
- -AFFIDAVIT OF QUALIFICATION
ASSOCIATE DIRECTOR '
-ooOOoo—

], Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director of the Division of Oil, Gas & Mining, Department of Natural Resources, State .
of Utah; and that she is duly authorized to execute and deliver the foregoing obligations; and that

‘said ASSOCIATE DIRECTOR is authonzed to execute the same authonty of law on behalf of
the State of Utah. o T

My Commission Expires:

- -

Yebruavy 29 g

S~

| Attest:

STATE OF Z%é’ y
COUNTY OF <) s

. Poge Nof 2/



280199.1

. .‘ .. ) | : - ..‘i
RECLAMATION AGREEMENT

AFFIDAVITS OF QUALIFICATION

* Page_/%of /.




. FAON LATHAK ARATRINS 2127514864 (B, 200 1256/ 12:51/N0. 4861942860 P 11

« B
. . . . . ': . .
o e T . i % : cen g
. « 3 B IS . . . Do b . . - K ...
. « - ° W e - - LI - . .
LTy ‘.V-,:‘ et s o SR - T . s ..-‘ . SR
oo .":.." '-w- R R A R SO I v . R
'33*.‘4'( . _,',*.:_:{-"" o Wi ""‘"- T T D S S PO
L R A e AL TR
O T P
: Q R A T - A SV
. .' ..' ] . * we a0 e w et c -. ., . ST .
LY -..-.-g-p;-------énoo.—-qv--‘onﬁd-o........\ - <. ..,, N
el o . ' ' . "o ..'. . o et
vt K R -«-lﬂ-xhe mmquu- L e p— .;....-;, ;,.&,a,,ﬁ,;o;ogg_(u_ﬁm_ SREPRIE LR
' b ’ < ’ o . .t . - .
B 7T - S T D . .' Tt
Tt el e - Er Y * - . .: ’ L
L ' lhupphcamnd‘ Sie L ,\mn \Vl’lilNltz-Zsl’O\\L- Q- -,

2 s st APPLICATION FOR® - © . -
GRI GORY V SERTO. ‘Supenntebdent of ldsurance '; um.u:\nu.lr.mc\ AND!\ T -
o ", ofche St:m:pt Néw Yock for an order to mkr. posséssmn swr-(,ar or CR()\&-\}OTJO\ .
- ul -he propenyorand rcha‘psmale Sy T

s F&o\men mu&w«a COMPAN i ‘.ff o oeant

b ‘..'. . 01—~~:---o-§.¢b¢¢4¢-~--o-"vno-.'-..-vclicox ¢ .‘. . ‘- "-.‘ .« “:-. ot -.._.-:::" .;‘
"-._'x.' : K ‘. ._ ' --'«-'_f‘: . .": - SR Lo Lt
o l*u'sowhwvoax T T P T

E :_... ) v SS.Z'.:".:."' '.'r:."":-..' ST R S _,._”4 ":?:
'. m.NrYQFsut.uvax A i e BT InT o

". ’ --.'u.: : ‘ ) ' .f.. oL a ....'.. s -7 '...i.-.'
LoTxde e SUZ \,V?\E‘LOLGHL‘!N. bemg dul} swum. cpoees a-:d'say‘s' e e

;‘ '.:-- u.:-‘.. .‘:'. . ~: '..._, A _‘.:_.. ,,. . o N ‘-"l. PR .':"-"'- \::

Toamr o «-._, A | am an L\r.cumq, 'Vuce Prgssdcm ot mm. ier !nsura:m. Gmup oc " .

o : . el .. T ..”%m.' . ..".:'..;.‘
T ' "‘FW.: ‘). yclnc!x is x\he solensharchaldcr ofj" o;x jez.1 mytirance Gtm,.“ny“ (“HC '1)" I rc:.pecﬂ'ully SRR
..:... ..-_' .\}:. :": '..-t.. \'-.....-' .‘ '-." .‘.
o uut uus aﬁ‘@ vit in :cspomc m the appl; ior- ¢ t‘the \cu \‘mk btm Nll‘mﬂm'-nd‘-‘ﬁ- dl RN
: ‘_-'- 1 munce (thc "Supgnmendcag“) ‘l’:.\r appommntumhabmwwr n[Hc pmsuam tQ \,\': Ins L.- T

. - N :.: - B P .

j -~ A .', %\"aez‘ Th;s aﬁ:dawt is llso sﬁhmn&d iu;dppon of Fiti's .mss-mcmou o mcrvcr.e m uu; IR
33 ,mdmg puzsuam zoNY.Jns. L §4mm em,,n §§ xm ..!.d IR -j“_‘ PR S R
2 PRSP 5 S0 Summaiv m‘ g;;-gg’-m,,g,.; - T R U
: ‘ R B .".',f. ,_.‘_ - ._'.‘ R O '.’ et he
TR . - .‘-FlGdoes ,}Nt' oppo.gg thc Coun $- app\ mm-.eu .m mc Spcctal DCP\“)‘ R e e

- .“,“‘ . e . -\. R ..'—'-.'o":‘
< ‘. Supenﬁ'téndqxt 1' i, -l.xq-u:!atmq, ‘Bufcau (hemmucr rétc'ml |o~~us (hc 'ﬁh_f‘-‘w > “5" iwe o

. . . . . - “nty - R
o .a.blhmor 9? FIC lt dc'es. howcw;r- have scpotxs"cbﬂ»cms f..gf\. 3 ng thu :manncr in “h‘“h ‘h" s
"‘ A T T . ' . ""‘.’...

. r:-mmhmtmn 'Jt'O\.eaS has b¢~n a.;d wnli bmmplememu ':\s ﬁ « :h.ueim Jc: et 1 l( HG .
£} . . - ' .‘ 3 .- . N :

-, : . T’ the ngm 53 ensure tha( its assor 15 “hat msu.d andl \im ilk. AP wkuu oy the Bu:wu d.\ ratt 73

. ':‘i._-'. ‘e w \. ...-. S - ) . L. . -“...."'- e ':"._,‘
T *mcly mrncl on FlG'sabmwiummae l‘rom Ct.h.thll'lgnm oo A
...'u-..: ": .. IR . "'.. : : - L ‘.. .-.. :\' ". R 11: “‘. L R . .:'.",..o ;.’
a .._ ‘..‘. \.“ “..:.0‘. o - e o 5. :.' i . . * L. . ’.i

R OLITIRIRARUCLTT S T e e ' cetn TR
.c. -. -h"g X ‘.—".‘.,.- - . .::.. . ;.. . .:.‘ . ".-_ '.:-. “




_0_:' RN
LA R !

- . " aen -". .

; S e e
R . L

. o R

... . M - "

.04 ." K

. -
K A LR oo
A e e . .
. . e ol LeY
.. * e
N .

a L '\"'.' < . * i
- - * ‘

L - = '\....- MR .
. oy . ‘ST .« .
ATEOFNEWYORK R

. J . -
ol ol “ : ° -t .

FROK LATHAH &WATKINS 2[27514864 S JTUEN1Q. 2°01 13:07/8T. 12:51/N0. 4861942860 P 37

AR ‘.ncommr OF NEW Yt)RK )‘ - o o ’
, “ . - M'cfedlth Horn. i‘elr.:g* d_uly swnra. deposcs And says.
: . ~~ ) '“_ : 1. ‘Devoncﬁtﬁ hi“)i 3 party to the acticn, |s over, 18 ycars and
; S mides af 'c)&xso Mmdmz.me, ;léw Nork, i»:ew York l0038

| - Y ~annéxed AﬁidmnofM wkMshtermRnpome tomuest for. 0"1‘;*',05“ B

.;:_ ) . Rehabnhm;o;x at tln: ack m: deflgxawdby saxd auorncys on th; annc;ed»lfstfar
RN ‘.“t‘!",*fm by dcpwﬁ 1g $ ooy 08 o fame cicloned i apaipad
;s . p;oi;érly adflnascd wn; gc;* in mqﬁmﬂ dcposuory unde; the exc1u§wc eam .
‘J : £ and»cusxocfy bf the Un;g:d ému l'osgpmce Dcpmmcm within- the S!aw of NGW
. .\ . .

z ~ph e

I I Hdg.‘Ellthprfzer;“u.-r' RIS

. :
- -t T
P
e . B
S -
-t .
EENE Y .
.
. S, n
. >
- '~
[
Y “ ?
o .
- .
. . .' -
,l

. .;'. '. : 2. Thit' dqthe 7th dayof September, 2001 dcgonent servcdthc :

:#Z»“ e g 2,

..
- 1

JRTRETS WP

) M‘.

wariel

. N
RS

13

o

T
AT




iTUEIlO 2'01 13: OG/ST 12 51/N0 4861942860 P 36

T
R ”i‘?-“;“i”f’-"f‘ mapynu g e, e i |-
o :'T-‘“_*'(:-f;lm-howé Iegal depa'mnent. L ixinxm “. iodth ,imm. a‘cost of labor mmmxy 309/.. e ”-“ - »':;?.,:_;"
."cixéapermau:heavémgg u}NewYorkStg'e,maz.budgeﬁhnmduded temunauohdatesforalr“ S R
~,-;'.- N A - .- .
: empb:yeu\#ho gx‘ibﬁfgpwomogqx)op@ﬂm It_xflfm:'xnersdwretohaveth:" | . ) .“'. '.; ‘
1 T ppnmxmtyforallot:ﬂ;?:;:ost-savznzmm;h;‘i; il;s.unplememedto continue to bencﬁtthe . .'.:.-
v " i &ytoiders 865 Stats oth'loeWYOtk‘ d_tlieﬂhct”mtamuhxchf‘mnmdmd puginess= |
‘ \ Ll_néeed.:inccl-‘mnuerand prﬁerihswm\c; Groupu maﬂagcm‘enl intead for Fronnermempréc ,' v ~?
*_S’L:E _? " _.l?habxutat;c:n\'to mpleteanordcrl} ruﬁdk. it u.c;'iﬁbalﬂmtcft‘ortsbemadewpmsq\(e . s E
i AT . L i

hxﬁ'asu'uctwecjtgmg!h:mhabx \.-J"F‘f"d' ) T X

e IV T . . o
N R A ';"..- Sl Tl PRI ":"-' ' e L A
Y R T A ,-.“.\... cmdusmg . -"\.! e -gg*. R
s .,:;“‘.-. R .:. ‘{-:. s Teorlg -: A ‘ ‘.- $ - AR . '.,‘:
,-\ fml DT e 19 F‘rondct shoul be. Wﬁmmmﬂhqmdny prdbl'-'m Mi‘n‘!.‘"ed 1

B R R AL -y -

-

“tor:ehabxhta.t.e r:tum W ﬁnhnqxqfhealth mbe‘ua m md mz the policyholden ot'Ncw -




FROH LATHAM &WATKINS 2127514864 Lo - (TUEHO

ra 13 06/8T 12 51/N0. 4861942860 P 35

» ,.—(:r'*‘-‘?— ,,,_: .,“_. ————h "
.-E,;v%:i:‘-’f-beax mnmns lts oper:.l:dn: overﬂu Muupl‘ QQWMtbthc goal bfrsducmg thg . A Y

."""- ‘t!“ ~. WL :
R ofgr:eorganmﬁonso as‘nbtmexceeditate'enuaandwmmecorpomon could meetall ot’ R

' j-nsobhgndm Thmmtplanmpheefut;;@mdgm;ﬁgfhammmmﬁp;;f' -
‘._..'4;": ) bé il aﬁcrfollowmga.d!sciplfned."cc :' Hjimogmw - '_'-' « j.;'" L ,;
DRI, A6 e ‘“:’T.‘"P‘.’?*evmv“md sl e -1
-\_ “re.:tored tJ ﬁnapciallmlmmmcm mypoucyh;l&e;being ham:ed' and wnhom dny gunrantee T , \.‘
‘ ;ﬁﬁ!nd\ofanxmbaanoxfedtommmﬂvmw@_m T
TR F“““‘”““fﬁ”";'@ﬁmmmwmmmwm“ I
"?w; 'a.qpxopmteforacompah).twh mﬁefl‘{tazgch‘butcﬁmmhﬂowlmblm w& . "’
9""' '\théonl}lcmoﬁmmmmnédéywmmﬁﬂmquf ’ :',:., . :1
; ";sflg?!ic_'m'u:n&;hfntheywlooo.andmol man; \ot\lvh:ch elﬂmcontam acut-through(i,g‘,a'- ,. 'f
; ;limi‘gc].alm)toClamndoxrotwe:cwntten;::n(;{arg;ndo:xj et ﬁm.moﬁmﬁww;; - = - \ |
Jp'meaed umu,bymemxamqu‘rx&;}&fj&‘émmmgm s . v T 5
m ‘coxinecuo:;. _m;mgomthsrmwo&r%é?_ ‘mﬁk'i;;:btacomwwwmddﬁl L
:‘“‘d!eie'ﬁé'nnot.undmsu. Instead,thxsunnuaa;x;vd;efimmgmenthasbecnworhng ". e

v ke dﬂlscndy ont selvu:s Ungcané lsmesjarinéx k #um\ah‘,om—df stufe line ot'covmge anJ

o
.s...t...-. ,.‘.‘n"‘

R moimzwsmforthcpuﬁﬂwxm Itwsa quly-auhe point;hatfronﬂcr'smshﬂow« P

,-'-’ﬂ-\. ‘~\H"c

MmWnMMfﬂm%o{&WMOfﬁm&)Mﬂw

'u
LR A
KN . *
. | .o LR v .
- * *
R coxn mychoaqtowlmmtm‘m bmhd:ﬂhadom PN i
i, 5. 60mpE ¢ n A . .
L XNEINE % * R ‘,"‘:‘-'--" . .
) - * *
et woy bt g ol . ‘..." t. . - P s - * - .
O wan VLt * '-' f- TN > a0, A ‘, 2. \ PR T L ¢
.o - T e s : - <\ e = * . . ‘e 1.. . PR I R LR )
P S [ .« . .= \ - - - e T ., . - - ’
e % . - < . e A WL VO . e, . .
- Mt - - AR vl s T "
s 2t e o] ‘ C e ., . . N R - s . B
PR * N ' « P = . o telw X = tt
. . L e W - Wt N - . K
T o e e - .. - s otneems t T W ot
"'. L) . - . * s o 5y s L - hd . .
o, . - . .ty kS RN § M A L]
LA o R . - . - e .
~ N S . Lo e . B - CEERN A PO AN - °
. 5 ) P . . b,
- -~ . - A - L mt - DA
- . AR . . DRI A % -
W . L 'y . - % Wt e . .
-
. -y - * o 8w . Y " [ Tiee @ . 13
o« ne - ‘% L . g * * ¢ . ¢
R T o 0% . . . n . . .
. PR L) ) o . . [SRS R . % .« . ot
. € oY . " 'w AR RPN » e - - " . .
RN LnEan T 2 e -
PR B \ “u %o N DA ¢ et o
. . .. ", M
[RS s - b d Y e N e M “.'-.'.." v s o
R Y * . M . * *
. Lt L . et ) -3 . " N . - . .
s W%y e W : - DY .
% 4. . RN EA I . . .
DR T . . T . " . . R ' .
N SR S - e, - - e DR LY LN . . el
::«,‘ MR I AN AdadR) = - . * - e A M N L=t =
. g -
R R v T e Coa L Temes LI ) e )
" A - . . . ¢ *
- LR N ASRSEI . -




-r% a0 3 * )
';.-'.. >~ * c e, ¢ .
IR - ; . " ,,“13; 'Ihc amngemem 'with Clarcndon mentwned ahove is Ssammy Mo-fold
"“1 5' ‘v.' gne;s?ect, Clucndonusuﬂ;tspohdssblhainsumda MFronuerageestoretmburse
cv pcﬂc{utoﬂwmmtbdsanddmndonu éﬂ'ectpmnﬁa thﬂl»-vahd clmmsundenthosq pohcxm
=50 m!l he pmd. Because Fro;mer mreha-nhmdon. Clg@gon i du'ecﬂy hablc o msumds undc:
%,

.
'-"n- “"‘"oﬁ‘

:':__“.' Sr “‘cut-ﬂmpgh"prgvislm of the agreemeu\.mh Frénucr.' O o - ;
A ..u.if M Y ‘-' .,' ‘. . ' W .’b T \- V' K " . N
ke YT 4- “The Clarendon i masunnce xelaﬁonshlpa howevcr.has matedm B
) Sy, <o L S
R AT ‘ % -
ALY *mmedlm' qu?!fzy prob!m o anuquand mmea Frbater smnmimnvmm
) .1 ' g- . . . ..
(% . "v LI RO
f‘r}.“, ) .ofthoNewYorkStaleqmdnuanmuu Cashum{ﬂowmg.butmﬂmabmshcldw
.’c‘.:. -.,,'-" [ ’ .:', M e . ‘ .‘ " " -
“: -\;{- - Cl’arenduqta mmgate themdjrmd :ﬁnt_:en‘sku,a,ssumedr Fronderhaspmdappmxlmawb
SN e RS A
RN i%mlhqn ofclmms fgtwhxchntl‘m.s brmmq_xlgm;ed approx:mam!y $30‘un1hon. anuer
;;‘_\.‘.s\:. ., .‘. '-. \..._._“.“
"’i,?:"-, - believes;tn mﬂédmsu nuliion &om‘Clgx-endcn.wh: xeprcscnts nvacollawmhunonof
P L Y v g...'r: . B
:«", .lo“ss‘rgm.m. D«Qntuepamddemindx ronti h;not teccived thﬁeﬁmds. ’I‘km.s Fxonuct
R v . ot
AR Oy bonsenwd'torebnbal‘iudonbasedonthe .a;hﬂowpmblqmthathasﬁechcwcdb)' Clﬂm‘d“ 5
Wyt e RS T : :
e W&e_"wmvu.ome?mrdaxm&mtﬁe‘apmnmmlymmlﬁonmwmchztxs
:{“"‘ ‘:"...." ‘..-. Y \." "3--.... “ '.\-
Ten R e “mmmcmnmﬁnww pay :uobﬁéaﬁonsmthmspcctwtﬁemn-thmughs the
\p.. "\!--’-' - .\ \-.\ :\ '-.-,~..~"'.'{ - . ‘*..
e IS Y o ge .\.-. e % °-“~_ .... X
; '.:\_3%.,‘aznentl;qmduy blémwmba‘gegqm:l..; VD RPN . .._..'~
‘.*::_\.v - .::‘.""" \.:.‘.,: S ‘3 3 ﬁ;‘. BRI A . 3 . .' PRI
Wty DT e B - Frantlies | S TR
NN ".':':; e R ':\:;;i..':... \';'--» ULARE Lo TR ..
~ ~.“’-’ ‘~oq=a§iam Mh"&m@om:mbm'ghp@mcmmnyupwuwmdmm '“ Lo
'\:. '.A' "‘"\'c.'..:."'"""‘“"“"'o- :.ou\’\\- e =
AR hqbilxt; . Incw;rod plg_hsqnmtnde: pohdu pmoqalymuodcunbepmd mth subsunml .
:.m.. ,\v REwLT \.._'..'
. '; o assctslcﬁwéx;, ptovxqu thahhcnmﬁf;apauged appxopmtc Prouuar’smanaaemmt hsve
R AN . 20 . -
WL TIN e S -l e . f‘«- T . £ ]
Tamle, e T R SRR
.'.:' -:'2;.‘\::‘.;..:'.?*. . . .';' ;:' ‘;-‘ '-;. . et '::-".- .:;: ) -." ::.:' .. ¢ N . . “:.' LA
o .t % : o - * . W o PO . . .

. e .
-
P (RPN

R .
e .
.
P A P

Do




(TUE)IO 2 01 A3 05/81' 12 51/N0 4861942860 3 i3

{~ V'.:F: . 509 . 2ooovaaxld_2?01 had th: dc;let:n uye?'@t bf redtu;mg the workmgcapnd of Froqucr : " f:;_
_j..‘ g audfmuﬁer l‘hmnme Cvroup. I.nc. Tins :educuon mwpml, ifa turn, rmmlwd in Pmnuer losmg ) .. '
- -2 . xts A,,-— Best nmng, Aa a tesxilt of the’ Ios t.etltha mtfng,'l’-”mnuer was forced to find s mbsﬁhne '
132 e sy ateoumaly e i ol ot e, Suuning i November, i35,
AT 'Fri:x;n:grhmxesédﬂ"im an ngxeetnent with .»lmdon and cmen.don Nauanalmmnce eompames : «' N
.-.'... f“....""* xopmvide msmnce poucm rated hlshl‘r uwugu.ﬁ;'the eonunuanon ofits business b1 woum o :
) : - \; . ~b“e‘m,ldrge P@“‘- thurelahon.shxp M ev:atuidly wduid anse the hqmdity problem t]:m Pmnner ‘ ‘ﬁ

. \,. 12. '~m¢nau=?gz;o*mfwwﬁ:ndzhex;ab liﬁ«of(h: Pstmd.surt... g L
i ; dvathhn clm slate.‘ anncr bezan loohﬁgtpxahrzeremet wnhwhlchtodonlpss R t.,
\x hi‘. .'molib“‘mf?ﬁéﬂoflu mervufo 'fwac?-'ﬁenfy&ah 1999andpnor. msnnnsacuonw N :

ccomplished in Imzooo wuh Nauqm.l Iiadumty  Corapany (part of the Beikshire Haﬂumy

. l, . ~$?W°vaompamﬁ). m»wmwwwwmmuy CouE
”.- ammdedfognfx?qommpraw nnapmwmnemmnamamyrmty Ny
%-: 7.. ."‘. :': : }Xa‘tmnal im;lanni:y Company h obliiaﬁ d to mimbux;c F’mnncf or Fronuet Paciﬁc Inmncc .
Tt cgmmfor_ma% of their claim paym-nﬁig‘mpect o all mirty losses and mwofnl
“~' "\ }_ 9 an;wfo:su. Topumhq&mpmm«dummdlossmuvbée :
L v Wwﬁa&@*ﬁiﬂv&mmy. -mwonWOfumdambeﬁnnth: ” ; : -}
-'}.’ '-"waahus’“k‘;@é“?.‘"fw: ¢ i provided apg @ i i iyszasmumnofmequasﬁm R
“\ {‘ ﬁm!ﬁa?vauhssﬁwdomehwUnfomMy.Mhammonmmwmehmm :‘g
;.j ‘eﬁ'&‘.f gfe:ao&mng: ;mﬂqwmg éaappmmazety ssoswhon ofassets y
v wmmfmed waa‘hme H’adumay maammpmgmmmmm CR :
RN ‘3:'~' SRR T Ak R ' :
AR - LR ' o N _" .s‘-_ R - ,‘
: PAY - I \, . . .
R T LT : L T
:_\: SRR :3{“ i <L S — : 3 ‘;:
' T DA S S U Cm Ay : - - RN P



§
E‘
&
%i
§;
?

[ia'bx!mu mzmﬁmdy exmc;ed the amonn&bf pt;mxum t!ml had bccn Qoﬁcczed. 'I'!ns sztunnon : - :

RO x also e&tendcd tootherstates whctc Frbnuermcpandemb mechcal mnlpraedce md:twnung qthc j?;
..:.-:..-1 ':, R . ' -.: R

o = ' pteinpmted many chnnga at F:onhcr. “Angw. mmt tein was mstalled u;d‘begm the L 1 ‘
:" o ,'- : moquvclépu;ghtformauon ma;u ,\; gfm company*,ro better control mformmOn‘ add - :. R ;.:;: el
“ v mmse th:msurance pmduc&s it wasdsr. I;ngmm eﬂéchvc One of thé ﬁrst.pro;ects whzéh ST )

2 . thunewmnagemcngtcm mdmwkvu;mwofme mcdzcnl m!prncucammm . % _

2!‘00383- mwewxesuhedmngniﬁ«mmoedmﬂmdsubmuvempmvmxsmmm . . ;_

P
‘:: : ] prateci Fronner.;pbllcyholdmﬁmﬁth pegn@nd;mommcaofconmumztowmc : . ;
-- ::‘“' x;edicdmdgucuceb;mnmmthcb@hwhd}ﬁ;mawmlyhﬁm Th:méw N : i
~ X 4ieaddam§n;§ﬁamwmm&p;uﬁwb&iné§ém ofNéwYorbsw-wmd? TR
;}E”‘ \ unpmﬁuh’le and“mt;k su".pato exthcrre-mécx:w_meor nowrencwthebusm S S
LA e mmswana;ﬁr;mwmmmwmof
;_?z"f iy “buikﬁnsa‘nm-lwusemmﬁnl depaﬂm« nt,. It*;z;s‘ fmnﬁa s;ctuanal dephmmm thatdmovemd ’*
AN ”;@'ﬁm unda-m;nzﬁﬂ:ex;ngai;néll;&ﬁa line of business, which ledwbe "-}5 |
:,, m;g;hénmatmmuovaawa'@odommmmoxmlnpn. Ontsi:;xﬂnrnntb. o
S L ’kau;rbuuiuiz;nmmhaddmmm&nmwwwmwmmw el
-.‘ -, ,“-.gm&sum;nioa\hungﬁﬁﬁm‘e:u‘td?eqi thadgfemeofclmm& . "’;I' S ..— .‘
1 T B P sl o ot ity oY
.

."" . mmﬁdadmn&u@ﬁ&&mnnmaémyrmmmmsﬁuﬁw

) A 1
X .
~, .

AN m it . then escrws w}i;c‘htoohpl&qa .

:
MR Mmmﬂarmarketsegmenc The-memtak:.ntomng T
-, . ‘:‘
-t S AR "
e - '
L A S .' LA N :- CIRY 3:4‘— . . . : . ) .
.- . v % v . . . . L
’ '}‘.‘" M A . ¢ I - RIS « \ . . . . ..

e Y Vo« - % - . N 3 . - : “ O )
e . . . . . - . -
-y . v . w LA . .i" . - 4 . . xS

* 3 - -~ 4 . & . . v . i ..

. 3 - . . . ¢ R - .
.
K - N * ¢ C . o
. . ; “ i} . . -
. . - - . PPN -, . . et o

et o A - e &

-vi‘ A . L ‘.“ " e s . . . S o
had . )
LR L4 S . LV - w,t S . . v -
e K P& P . ]
' oo Nt DY B w2t -’ . . ) L 4 . o
® 4 - ‘ . - i . e . e . .
vo “ ~ AN - . R - - PR b3
R ST ; . " e - d ¢ T CIR AN »ee
E I R "% v - . -, -, . .
) -




R " " CmeanYlndUnhnd C;plm‘ln;xxmcc Company‘ Unnl rec:nﬂy. annerln,sumnce
‘"m: \ thﬂp.lnc wa;thelerz&t,employerm Sulhvaanmty SR .‘,." '.- ‘ ; v‘
-\ , " *'_ f.-;' : { K Whﬂe Dow pm-sfq puhhc company Fronuer beganasapnvmly held, i
":X»'i{‘ ﬁmﬂ?-ownedmsmnccwmy. In 97"1 tbnpnmipals of the Rbulén Agencylnc purchsed i :
-\ 7'“_. mﬁmmmw&;dmymdnmq{d}c#mmofmmgmdhwmm = o n
;,;_" : =orgamzauon as; Fm&;:jaﬁmnce Car.,panz o wme“mulnplg lincs ofpropcny and casualty ..;
v ~“ inalls‘o-sﬁt;t‘e,;. TheRhulen Qge:cy hnawas aﬁmuly owned busmess startedm 1934" ’“
L by.MaJ;H;ih&xéxL ‘Over :hcnmsoa,:ars.Mrnhme:;, slong with s son-Walter A Rhllst . 11

| - ~Wtﬂhsbmanmnm&nmhmblak gs’m}m:he:wenﬁemxargcs:tnsmanceagmcymme LUE
‘ :."i : 3 'Uxined“States. TQ facﬂime thc gmwtb"oﬂ-‘mnuer.awss pubhc oﬁ'enngransed ippmmmately '”:
Q\:’" " ﬁ“;”m"“ ““P“‘l “WV’” Pwﬂwthelmmnce ccmﬁam' ' i‘~ iR Y o
:M.:** I 'MxhatpothnmqlnsummeGmup‘,hw wasfonncd lnthey'ean-that o "
Lo = :f?llowedl?mnualnan'ax;cc(}mup gnmﬂmzbsq\dﬁuonmdpubuuﬁenmwwuma ; W
‘:“” madccteap ":_uonthat.xttfshtlzhttxceededslh"mon. ' BEEEE “'"- . : ;
‘ .. 1'-' Sy ww& in ﬂqug metherShtg ) Y- .'”'
:":1: ‘ v "‘v . R z‘. Sﬁr;i.ngﬁnthcfdel%ﬁ:aﬂdeaﬂylﬁ”s, antietexpaudcditsmedm! : ::
\ r';-'.:.“: * m&lpmucox_qswqm; unda.rwnung oumde.o}lz‘le.gv'i’oxk inm Flocida and" ozher emes. The . j " .
R cén;e:;ﬁmofxu mmmnmmwanmmm mham -
:-:'_l"' B '. - .l.'n}t;t;c;mc lnmnkenbyl’ronuer,mbl‘nmbetoflm waathedxecteensequcnwof ":‘*_
’: wfjamvfdin' mmu?ebemmaknwm@mmchugcdmmemuof jmd' ; _’;
= : lom.‘lﬁﬂzemeofso—c;ll;:dlong mllines ofbusmm like medical malpmcuce, losmmll ‘ -“
n,,‘:.-mu x‘n;f l;wome lnmovmunullo{n.g;ﬁerthcpoﬁcfe:havcpqmed inme case_oflhe expammnm : : 3 \:_g
PR LR f e T .?.3? R - N o
R R LR i eea T

k Sy... L e LT ST L . - - :
_:'-: ‘._ ':-:\- . ,.;'\ ‘ \.':."‘.: - - Lo 3 ] . . . ] .;:

KRR SN . i IR : R




(TUEHO 2 01 13: 04‘ 8. 12 51/N0 4861942860 P 30

FROH LATHAM &HATK!NS 2127514864 )

: "1"\: .'-:' ‘; " “:: 1: "_ Ny lndeed. f?t SPmemmcly lbg past 18 months Fronuer hasworked th;h - “ :,: '
-} " __B"‘Q““‘”"‘“ ;bg g)mt of coopcrat,;nn an;fhs tﬂk’-‘n sxgmr cant sicps © mony: {m.nfm.., E ;.l:-: ';
;"h :‘; :: RS stab!hty For m'mple, in Junc ZOOO Fronller pwcmed approxxma(ely 3300 ;nIIHEn of gqu :
Ty ; mnsgmncc ;mm foin ) Natxonal Indemnity Company, a member of the B;thhu: Hammy'
oo _ ' ” . Group for acmdem“y;a;s.1§99 and prnr. mby bommuml thholdm and °1Nmﬂn§3 Whn KA ]
: “3 jg ) had knownloascs uud semné 1tsqlf& éa;nﬂe ndvcrse dpyelopment of s mcutreéloséc& ._ o ~:; ,
. . m m;é{o' F;on:ier s unenm liqiidity problem s “w Pfod““’f‘
: :'. ;" - :quotx shm reiqnﬁance eontract F;o;: ;amiqred xntq with ClarcndonNauonal‘Insmcc _: B «_‘r;
,::-'“ . compdnyjqd i‘ls afﬁlxata, whmby I :ontiqr is enntlcd to xguubm'scmem t'rom Glzrendoufor ':_

".‘..»‘, ":" ".. .
SRR {-" Clarendons({mt@shmof ccqmn gkssasot?f:usmess. Asdw:uss;d in g&tctdetndbdow. L 5

D

e";“‘.-" mdecﬂi:ngceem:nﬁmnhuhupadmcmwim“ bt e iy eceived

R mmbmemen;forSSOmnﬂouofwbnitimpud. Fronﬁﬂ’isowedﬂ#malhon&omemend‘m .

- ...,,“ """" -

K] .":: e .'. . :' S e g‘mpmperly w‘mhelda me tbSQnCB.Of o

Voew “in’"xduthxsagreemem moneythatﬁnune:MxéBeln .
.o e =Y ...
LR thcseﬁma:hhslargely‘ex‘utedtheashﬂow nsueswzthwlnch annens faced Fronncrhas A
R .'q‘ . .. : = N - . e
R e T . a"mmdesi lhe mvment oft!w v @gg_zpumom Wi‘h C‘”‘“""“mm"m Mall R fg
_.:{. .:‘ :“.’ M fd%ﬂ.m mlmg W\Q“), .ﬁ“‘! .'N.. ‘o-w-""-l -m: . :' . - s e LML R .: N ':‘ .
':'-s. N :\ \;“ . * 5'.-- K ‘ s ; M o ":.
. PRI Y v e . -".' R . A 2 P L3 - s
~ .‘7“" T.C.P mﬂcm‘y‘“mm 'r : .‘ " ‘( .. '..\ : ¢ . ., - ) ;. o
\.. :.\-\'. e RN '.:"'.‘" - 'c“-"-‘ v AR ’ .\ T 0‘ ° '. ) ¥ hed -‘ .'0 L .".‘"‘;
. LR PR TR - S S B TG N T e A T T .‘;. L
'l'.-“'«:"."- .... . i :
L 1 D P ) v e e, .c'- . -“
IR :-f I o '. L ‘-s. & Jl-‘mnnemaklthoﬁcomomon‘wimm pnnc:pa‘tpl,mof bustwm
:1....~,- wes's [,d;, BRI
EARS Su!livm ﬁﬂty fmne:umerumm&wﬁfmﬁcrw@“%’“""“‘ TN
" ..:, A P ‘. : ¢ . S
LI -l‘ ] { “h.cld msuimohondin'gbdmpanyxhn*mm Fronnmnd its subﬂd‘mﬂ F“““‘ Pacific - %
F-'- - .. s-\-:..'.., . .o, .. w
. . » o X .. LY i = * o, l .f.'_.' ;'\ - .
. '\‘ .- ..-.\ . ': ‘\: R - - R ‘- o - u..
Y \; . .“’ 1.:: N - : 5 . ’
J'-.-l".:' . :.‘.“" BEEE I ‘“'v . ~ %
\‘-. L s RN SR -, .. . . .oy N . - - - ‘\
Sl Al LUy e T . o e . . R a
LI WP . w’y o - - - . * . MR I A




‘ \ .

FROK LATHAH &WATKINS _2127514864 (TUE)IO 2 01 13: 03/8T. 12: 51/N0 486!942860 P 29

. ‘L
PRI & . . 43 N i - A
{“‘- :’::.‘ ": ““‘ r"“- -y ‘:- L ' . o " ‘ ." [y ) - - “’“
SRR . v + . . L “ LI " e
;= . SYPREME COVIRTOF 13 sm‘m opnsw'romc R
- x>~ -COUNTY OF NEW.YOR| ‘ - LA
e Sk - : K
) ) . ."-.v.."'."‘----------:-o-g-.c-L-gt.-'.-“.--;--:c-¢~: x -
. - - ) . -

. . )
. - N . . . o . .
Vool .2 *' : ORALAR o
. . e e, - - N . *
B Tt e e -y - Cew o A . - s .
“ortoLl DL e, tE T Vo : REQUES - T
. . . . . - -
aw'on . Inthe Matter.of,". -~ - - Ce , :
PR ‘e N . T . e .o . M i
- . . e

v . ; . V .
‘~ T e REHABEITATION R
"f.“:.\'::".‘:.' . . .o - . - - . - .”‘ ..

, :;_. : penencmg. F:quer's‘goal. as wclla; em-. }lgqetstanding of thc statutory putpose ‘of -

e 8, N =

- - “ =y - . T—— 5 PRI
e 0 Mgy e PRI .. .. IR . - b Illd&NO 405090101 T
LI Applieation of o L L L. - ; ': - LT
,..:..} - v s RPN : .. : \- :' .:..S- . e . ‘:' -.: ~' -.‘:'s ot . LRI . .. . - . ;. 1Y t:;
LR E L foe ! L A i S T T e
4 et L . TYV. cams . N . e T e v e, “a
o _.n;;..v_\ ﬁ%ﬁf@,&" V. SERIO, 3s Superintén iént of Insurance - - AFFIDAVIT OFMARK N
V‘"t.".’.-’ v s

o NewY'Ork, for an order'ty tikie'possession - " MISHLERIV - SR
Sres RESPONSETO PR P

5 - REQUEST FOR

kxS ab:;iONTmRNSURANCEcowANf‘ AR 5

"'.9"“

.t

.
'v-A
'

‘e

‘ . .ORDER OF -’ BRI

A

if

T
. % . . ¢ e AT § . - Y
’ "“0\. . . » \ T % e - K ° - - B
O;'i.”-.':“ .“-‘...-‘-'--Q‘_-’-.--ﬂe-...‘--'.:4-‘-..‘..'-.-Q'.- ’.xv .. N e % >
- N ‘.“ .\ . .‘. "‘.f‘. e _. .. : . "'-' . . ':'- ‘.. - M - “ ) . . * - . B : \':I
'.:.‘ .y STATEOFNEWS’ORK_' :'.. l by -,'_:' . ‘?'.r ; s oo :-: - - '_ . :x
L. - s ) R R . " Ce . SN . X
," a9 . “o‘f..- % L. . . . o . o
AR coam'vor-‘ sw.r;rvAw~ I R A - L =
o ". - - : ) "'-“ . “,’ O . .o ... ..'“' .« . * . '.'. ." :", ) ".\.'.'
- -\'. ._ . ;‘,.\". . e wm . :. .,;:'.:. .'f . ee .. . . - ... = A R
v \k-‘. . - 4 2, ':’.\. .' AP L' . c st " :;1
T e ; NMRKWP‘{I.ER,bemgd dysvsqm‘hqebx dcqoscaandsayusfollowa: - 1
* . - - ~. v - - |
A IR A Iw‘thcprestdpmsfl-’.mgdq@sprang Company (“Frontter”y at the time, ;; |
- %y = M M A .‘: N 1‘\"_" T - -4 |
L MtheSllperlntegdgut of the New York Stlwbgp&qn;nquMmme {the “Departient”) was. T
; {..'._“ T, S

K

SEVH RS

* o . . o K - e
. w40 . "t a . M

i
E
?
S
R

¥

5
;

:
3
.
:
g

. -y c o= ::“v RO .‘-.; .‘."‘; Te s - o R ?{. .
® A 3 . LR _.
v, Super $mepmmaxh4§mmrfogg@ge;ymmpmcle 74 of the New York B
g R Terhaal T . B B 3
ol T L e S AR 1
'-:'.‘ "_“.‘: ""‘“‘”““.‘ LIRS -"::";w “; J.‘ .. ‘e .\z““.\‘ . "‘ L 2 Y T ] . X
oy PR T TR TP SN RS P K . . ¥
LR R LY quqﬁsct,l u-mtﬂ Comt«thatfmuucr‘seomntto ORI
\... B TR .:- ¥ =" A ‘ ? ~ E “\::'\ ’ ’ t . ‘:i
: . '.~ AN G0 ﬁdn - ) ) - v
e :._..m‘ar N “mWontd)cP"moseofﬁdmannmwnmhqmckty!sstmthecompmy«

5

'
3

[}
f

. .
v ' Tt e ey - ., -
o,
. .o, Sy e - . <2
.
+ o “ N . "‘ . - .
. " e - v - :
\ . N .8 . PR .
- . . .
- £y . - . -
- v s
> - . . . '
-y . * .
A TR S P Voo i.' . ,..v.. . .
- vt e -, - B \ - . -y
> A ) . T .
AN 5 AR c«w d vy -3 . . .
:
BT O R b DI S . T -
« . PO ¥ S e - v



Consolidated Laws

‘ \

obligations. .
(8) Class eight. The claims of (i) policyholders, other than claims
under paragraph four of this subsection;, and (ii) shareholders or other
owners. '
(b) Every claim under a separate account agreement providing, in effect,
that the assets in the separate account shall not be chargeable with
liabilities arising out of any other business of the insurer shall be
satisfied out of the assets in the separate account equal to the
reserves maintained in such account for such agreement and, to the
extent, if any, not fully discharged thereby, shall be treated - as a
class four claim against the estate of the life insurance company.
-~ {c) For purposes of this section: ,
(1) "The estate of the life insurance company” shall mean the general
assets of such company less any assets held in separate accounts that,
pursuant to section four thousand two hundred forty of this chapter,
are not chargeable with liabilities arising out of any other business of
the insurer. ' : )
(2) "Insurance policies, annuity contracts and funding agreements” shall
mean all policies and contracts of any of the kinds of insurance
specified in. paragraph one, two or three of subsection (a) of section
one thousand one hundred thirteen of this chapter and all funding
agreements described in section three thousand two hundred twenty-two of
this chapter, including all separate account agreements, - except that
separate account agreements referred to in subsection _(b) of this
section shall be included only to the extent referred to therein. :
(3) "Separate account agreement or: agreements"” shall mean any agreement
or agreements for separate accounts referred to in section four thousand
two hundred forty of this chapter.

S 7436. Claims-made policies; special requirements. (a) Where a policy
has been issued on a claims-made basis by an insurer against which an order
of liquidation, rehabilitation or conservation has been entered pursuant to
this article, the superintendent shall provide, at an appropriate
. additional premium by the insured and consistent with the terms of such _
policy, for the issuance of coverage for claims based on occurences prior
to the termination of the policy which. are reported after the termination
of the policy, in the event that the insured seeks to purchase such
coverage in accordance with the terms of such policy.

(b) If. the order of liquidation, rehabilitation or conservation is
entered against an insurer which has issued medical malpractice policies on
a claims-made basis, then notwithstanding the entry of such orxder, the
superintendent shall comply with the requirements for claims-made policies
as set forth in subsections (b), (c) and (d) of sectiaon three thousand four
hundred thirty-six of this chapter and paragraphs two, three and four of
subsection (f) of section five thousand five hundred four of this chapter.

(c) In the event that an insured, who has been issued a.medical ;
malpractice policy on a claim-made basis by an’ insurer against which an
order of liquidation has been entered pursuant to this article, chooses to
purchase coverage from a successor insurer, the = superintendent  shall
expedite the transfer of coverage that has been accrued, for claims based
on occurrences prior to the termination of the policy which are. reported
‘after the termination of the policy, to the successor insurer of each
insured, in accordance with the requirement for claims-made policies as set
forth in subsections (b), (¢) and (d) of section three thousand four
hundred thirty-six and paragraphs two, three and four of subsection (f) of
section five thousand five huridred four of this chapter.
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continue in effect.

(b) No creditor shall be entitled to interest on any dividend by
reason of delay in payment of such dividend. : . » : '

(c) Any claimant of another state or foreign country who is entitled
to, or receives, a dividend upon his claim out of a statutory deposit or
the proceeds of any qualifying bond or other asset located in such other
state or foreign country shall not be entitled to any further dividend
from the superintendent until all other claimants of ‘the same class
irrespective of residence or place of the acts or contracts upon which
their claims are based shall have received an equal dividend upon their =~ --.
claims. After such equalization, such claimant shall be entitled to
share in the distribution of further dividends by the ‘superintendent
like all other creditors of the same class wherever residing.

(d) If, after an adjudication of insolvency, a mutual insurer is found
clearly solvent upon re-examination, its surplus shall be distributed
among all persons, partnerships or corporations whose membership did not
cease earlier than five years prior to the date on which the insurer
ceased issuing policies. The distribution shall be in the proportion
which the total premium contributions of each such member during his or
its entire membership in the insurer bear to the total premium contrib-
utions of all such members entitled under this subsection to any

-distributive share of such surplus..

.S 7435. Distribution for life insurers. (a) The priority of distribution
of claims from the estate of a life insurance company in any proceeding
-subject to this article shall be in accordance with the order in which
. each class of claims is herein set forth. Every claim in each ‘class
shall, subject to such limitations as may be prescribed by law and do
not directly conflict with the express provisions of this section, be
-paid in  full or adequate Ffunds retained for such payment before the
members of the next class receive any payment. No subclasses shall be
established within any class. The order of distribution of claims shall

be: o : :
(1) Class one. Claims with respect to the actual and necessary costs and
expenses of administration, incurred by the liquidator, rehabilitator,
conservator or ancillary rehabilitator under this article, or by The
‘Life Insurance Guaranty Corporation or 'The Life Insurance Company
Guaranty Corporation of New York, and claims described in subsection (d)
of section seven thousand seven hundred thirteen of this chapter. )
(2) Class two. Debts due to employees for services performed to the
extent that they do not exceed one thousand twoe hundred dollars and
‘represent . payment for services performed within one year before the
commencement of a proceeding under this article. Such priority shall be
in lieu of any other similar priority which may be authorized by law as
to wages .or compensation of employees. “ ' ‘ S
(3) Class ‘three. All claims for payment for goods furnished or services
rendered to the impaired or insolvent insurer in the ordinary course of
business within ninety days prior to the date on which the insurer was
determined. to be impaired or insolvent, whichever is applicable. '
(4) Class four. All claims under insurance policies, annuity contracts
and funding agreements, and all claims of The Life Insurance Company
Guaranty Corporation of - New York or any other guaranty corporation or
association of this state or another jurisdiction, other than (i) claims
. provided for in paragraph one of this subsection, and (ii) claims for
interest. R . R : ' o
(S) Class five. Claims of the federal or any state or local government.
Claims, including those of any governmental body for .a penalty or
forfeiture, 'shall be .allowed to this class only to the extent of the
pecuniary loss sustained from the act, transaction or proceeding out of
which the penalty or forfeiture arose, with reasonable and actual costs
‘occasioned thereby. The remainder of such claims shall be postponed to
the class of claims ‘under paragraph eight of this subsection. ) '
(6) Class six. Claims of general creditors and any other claims other
than claims under paragraphs seven and eight of this subsection. '
(7) Class seven.. Surplus, capital or contribution notes, or similar

+
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damages. NO judgment agalnst  an 1nsured taken Dy dqerault, inquest or
collusion prior to the entry of a liquidation order shall bg gonsldered as
conclusive evidence in the proceeding either of the 1liability of suc@
insured to such person upon such cause of action or of the amount of
damages to which such person is therein entitlgd. o L

(e) Debts owing to a state, county, district or municipality, or any
subdivision thereof, as a penalty- or forfeiture, shall' not be allowed
except for the amount of the pecuniary loss sustained ;by the act,
transaction or proceeding out of which the penalty or forﬁeltgre .arose,
with reasonable and actual costs occasioned thereby, and such interest as
may have accrued thereon according to law. ‘

(£} No claim of any secured claimant shall be allowed at a sum greater
than the difference between the value of the claim without security and the
value of the security itself as of the date of entry of the order of
liquidation or such other date set by the court for fixation of ;ights agd

liabilities as provided in section seven thousand four hundred five of this

article, unless the claimant shall surrender his security to the
superintendent in which event the claim shall be allowed in the full amount
of its value. : )

S 7434. Distribution of assets. {a) (1) Upon the recommendation of
the superintendent, and under the direction of the court, distributi9n
payments shall be made in a manner that will assure the proper recogni-
tion of priorities and a reasonable balance between the expeditious
completion of the liquidation and the protection of unliquidated and
undetermined claims..The priority of distribution of claims from an
insolvent property/casualty insurér in any proceeding subject to this
article shall be in accordance with the order in which each class of
claims is set forth in this paragraph and as provided in this paragraph.
Every claim in each class shall be paid in full or adequate,fupds
retained for such payment before the members of the next class receive
‘any payment. No subclasses shall be established within any class. No
claim by a shareholder, policyholder or other creditor shall be permit=-
ted to circumvent the priority . classes through the use of equitable
remedies. The order of distribution of claims shall be: ;
- (i) Class one. Claims with respect to the actual and necessary costs
and expenses of administration, incurred by the liquidator, rehabilita-
tor or conservator under this article. L ’ . .

(1i) Class two. All claims under policies including such claims of the
" federal or any state or local’ government for losses incurred, third
-party claims, claims for unearned premiums, and all claims of a security
fund, guaranty association or the equivalent except ¢laims arising under
reinsurance contracts. . . v

(i1i) Class three. Claims of the federal government except those under
class two above. . o

(iv) Class four. Claims for wages owing to employees of an insurer
‘against whom a proceeding under this article is commenced for services
rendered within one: year before commencement of the proceeding, not
exceeding one thousand two hundred dollars to each employee, and claims
for unemployment insurance contributions required by article eighteen of
the labor 1law. Such priority shall be in lieu of any other similar
priority which may be authorized by law. e E :

(v) Class five. Claims of state and local governments except those
under class two above. ‘ : g ' )

(vi) Class six. Claims of general creditors including, but not limited
to, claims arising under reinsurance contracts. . o

(vii) -Class seven. Claims filed late or any other claims other than
claims under class eight or class nine below. L :

(viii) Class eight. Claims for advanced or borrowed funds made pursu-
ant to section one thousand three hundred seven of this chapter.

{ix) Class nine. Claims of shareholders or other owners -in their
- tapacity as shareholders. L , o ‘

(2) Severability. If any classification or priority provided for in
paragraph one of this subsection is' held to be unconstitutional or
otherwise invalid, the remaining classifications and priorities shall

* http//assembly.state.ny.us/leg/?cl=52&a=54

Page 16 of 18

11/14/2001



i

Consolidated Laws R Page 15 0f 18
ayeuAchQ FNYY [ ¥ (YR PR 2 [E RS LY VY nvLaLS & T¥Y- PR Fvi-4 54-vt:u ~ib Q ’lu,duuen._
‘determined by the court.
" {c) Proofs of claim may be filed subsequent to the date specified,

but, no such claim shall share in the distribution of the assets ongxl
-all allowed claims, proofs of which were filed before such specified
date, have been paid in full with interest: :

S 7433, Proof and allowance of claims. (a) (1) A proof of claim shall
consist of a written statement subscribed and affirmed by the olaiqant as
true under the penalties of perjury, setting forth the claim, the -
consideration therefor, any securities held therefor, any payments made
thereon, and that the sum claimed is justly owing from the insurer to the

claimant. L : L

~ {2) If a claim is founded upon an instrument in writing, such
instrument, unless lost or destroyed,. shall be filed with the proof of
claim. After - the filing of such instrument the superintendent may in his

discretion permit the claimant to retain such instrument until final
disposition of the claim. If such instrument is lost or destroyed, a
statement of such fact and of the circumstances of such loss or destruction
shall be filed under oath with the claim.
, (b) (1) Upon the liquidation of any domestic insurer or United States
branch which has issued policies insuring the lives of persons, the
superintendent shall, within thirty days after the last day set for filing
claims, make a list of the persons who have not filed proofs of claim with
him, to whom it appears to his entire satisfaction, from the records of the
company, that there are owing amounts on such pollc;es and he shall set
opposite the name of each person such amount so owing to such person. Each
- person whose name shall appear upon such list shall be deemed to have. duly
filed, prior to the last day set for the filing of claims, a proof of claim
for the amount set opposite his name.

(2) Upon the liquidation of any .domestic insurer or United States
branch which has issued property/casualty policies, the -superintendent
shall, within thirty days after the last day set for filing claims, make a
list of all persons whose name appears on the books and records of the
company as policyholders or claimants. Each person whose name appears upon
such list shall be deemed to have duly filed a proof of claim prior to the
last day set for the filing of claims.

(c) No contingent claim shall share in ‘a distribution of assets of an

" insurer adjudicated to be insolvent by an order made pursuant to section
seven thousand four hundred- thirty-two of this article except that any such
claim shall be considered if properly presented and may be allowed to share
if:

(1), it becomes absolute against the insurer on or before the last day
fixed for filing of proofs of claim, or

(2) there is a surplus and the liquidation is thereafter conducted’ upon
the basis that such insurer is solvent.

(d) (1) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer under ' this ‘article, any
person who has a cause of action against an insured of such insurer under a

- liability insurance policy issued by such insurer, shall have the right to

. file a claim in"the proceeding, even though the claim is contingent.

(2) The claim may be allowed:

(A) if it may be reasonably inferred from the proof presented that such
person would be ‘able to obtaln a judgment upon such cause of. action against
such ‘insured; :

(B) 4if such person shall furnish suitable proof, unless the court for
good cause shown shall otherwise direct, that no further wvalid claims
-against such insurer arising out of hrs cause of action other than those
already presented can be made; and

(C) if the total liability of such insurer to all claimants arising out
‘0f the same act of its insured shall be no greater than its total liability
would be were it not in liquidation, rehabilitation or conservation.

(3) - No judgment against -such an insured taken after the date of the
entry of the liquidation, rehabilitation or conservation order shall - be
considered in the proceedings as evxdence of 1rability or of the amount of
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the upper limit of such assessment upon the basis of an adequate rate
for such insurance.

- (4) No such assessment shall be levied against any member with respect
to any non-assessable policy lssued in accordance w1th the laws of this
state.

(c) Thereafter, upon the flllng of a further detailed report by the
superlntendent, the court shall issue an order directing each member of
such insurer if he shall not pay the amount assessed against him to the
superintendent on or before a day to be specified in said order, to show
cause why he should not be held liable to pay such assessment together
with costs as set forth in subsection (e) hereof and why the superinten-
dent should not have judgment therefor.

(d) The. superintendent shall at least twenty days before the return

" day of the order cause a notice of such order setting forth a brief

‘summary of the contents of such order to be published in such manner as
shall be directed by the court and mailed to each member at his last
known address appearing on the records of the insurer, or at his last
known address, if no address so appears.

(e) On the return day of such order to show cause, if such member
shall not appear and serve verified objections upon the superintendent,
the court shall make an order adjudging that such member is liable for
the amount of such .assessment together with ten dollars costs and
directing that the superintendent may have judgment therefor. If .the.
member shall appear and serve verified objections upon the superinten-

. dent there shall be a full hearing before the court or a referee to hear
and, determine, who, after such hearing, shall make an order either nega-
tiving the liability of such member to pay the assessment or directing

-~ that the superintendent may have judgment for the whole or some part of
the assessment and twenty-five dollars costs and necessary disbursements
incurred at such hearing.

(£) A judgment upon any such order, whether - granted ‘by a court or
referee, shall have the same force and effect, and may be entered and

. docketed, and may be appealed from as if it were a Judgment in an
original action brought in the court in which the proceeding is pendlnq

8§ . 7431. Determination of liability .of members for other -
indebtedness. (a) If it shall appear that a member of a domestic mutual
insurer is indebted to such insurer, apart from 'his liability to
assessment, the court may, upon the application of the superintendent,
in any order under section seven thousand four hundred thirty of this

- article directing such member to show cause why he should not be held
liable. to pay ‘an assessment, likewise direct him to show cause why he
should not be held liable to pay such indebtedness.

(b) The 1liability of such member for such indebtedness shall be
determined in the same manner, and at the same time, as his 1liability
for such assessment is determined, - and the superintendent may have

’judgment therefor, without any additional costs.

s 7432. Adjudlcatlon of insolvency of insurer; time to file claims.

(a) If upon the granting of an order of liquidation pursuant to section
seven thousand four hundred four of this- article or at any time
thereafter during such liquidation proceeding, such insurer shall not be
clearly solvent, the court shall, after such notice and hearing as it
deems proper, make an order declaring such insurer to be insolvent. o

" " (b) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer under this articlé, all
persons who may have claims’ aga;nst such insurer shall present the same
to the liquidator, rehabilitator or conservator at a place specified by
him within four months from the date of the entry -of such order, or, if
the superintendent shall certify that it is necessary, = within such
longer time as .the court shall prescribe. The superintendent shall
notify all persons who may have claims against such insurer as disclosed
by its books and records, to present the same to him within the time as .
fixed. The last day for the filing of proofs of claim shall be
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S 7428. Disposition of assets and.compromise of claims. (a) The
superintendent may, subject to the approval of the court:

(1) .sell or otherwise dispose of all or any part of the real and
personal property of an insurer -against whom, a proceeding has been
brought under this article, and

(2) - sell or compound all doubtful or uncollectible debts or claims
owed by or to such insurer including claims based upon an assessment.
levied against a member of a mutual insurer. T o

(b) If the amount of any such debt or claim owed by or to such -
insurer does not exceed twenty-five hundred dollars, the superintendent
may compromise or compound the same upon such terms as he may deem for
the best interests of such insurer without obtaining the approval of the
court. ; ’

(c) The superintendent may, subject to the approval of the court,
sell, or agree to sell, or offer to sell, any assets of such an insurer
to such of its creditors who may desire to participate in.the purchase,
to be paid for in whole or in part out of dividends payable to such

. creditors.. : - ' '

{d) Upon application of the superintendent, the court may designate
representatives to.act for such creditors in the purchase, holding
-and/or management of such assets, and the superintendent may, subject to
the approval of the court, advance the expenses of such . representatives

against the security of the claims of such creditors.

S 7429. Borrowing on’ the pledge of assets. To facilitate the
rehabilitation, liquidation, conservation or dissolution of an insurer
‘pursuant to this article the superintendent may, subject to. the
approval of the court, borrow money and issue evidences of indebtedness
therefor and secure repayment by a security interest in any or all
property, real, personal or mixed of such insurer. Subject to court
approval, the superintendent may take all other action necessary and
‘proper to consummate such loans and provide for their repayment. The
superintendent shall be under no obligation personally or in his
capacity as superintendent to repay any loan made pursuant to this
section. : : ) . -

S . 7430. Levy of assessments; determination of liability of members.

(a) Within three years from the date of an order of -rehabilitation or
- liquidation of a domestic mutual insurer filed in the office of the
. clerk of the county in which the insurer had its principal office, the

superintendent may make-a report to the court setting forth:

(1) the reasonable value of the insurer's assets; -

(2) its probable liabilities; and ‘ s . -

(3) the probable necessary assessment, if any, to pay all possible
claims and expenses in full, including expenses of administration.

. (b) (1) Upon the basis of such report, including any amendments, the _
court, ex parte, may levy one or more assessments against all members of
such.  insurer who, as shown by the records of the company, were members

at any time within one year prior to the date of the issuance of the
order to show cause under section seven thousand four hundred seventeen
_of this article. ) v : S .

~(2) The assessments shall cover the. excess of the insurer's probable
liabilities over the reasonable value of its assets and the estimated
‘cost of collection and percentage of uncollectibility thereof.

(3) The total assessments against any member with respect to any poli-
cy, whether levied by the board of directors of such insurer, the super-
intendent in liquidation or rehabilitation of such insurer, or other-
wise, and whether levied to make good an impairment. of required minimum
surplus or for any other purpose under this chapter, shall be for no-
greater amount than that specified in the by-laws and policies of that
member and may be limited as prescribed in subsection (a) of section
four thousand one hundred eleven of this chapter. However, if the court

finds that such policy was issued at a rate of premium below the minimum
rate lawfullv permitted for the risk insured. the court mav determine

‘http://assembly.state.ny.us/leg/?cl=52&a=54 ' 11140001



Consolidated Laws ' - Pagel20f18

S /4¢3, Exemption trom tiling tees. ‘'he superintendent shall not be
required to pay any fee to any county clerk, register or other public
officer in this state for filing, recording, issuing a transcript or

 certificate, or authenticating any paper or instrument pertaining to the
exercise by the superintendent of any of the powers or duties conferred
upon him by any of the, provisions of this article, whether or not such
paper or instrument be executed by the superintendent or his deputies or
attorneys of record and whether or not it is connected with the
commencement of an action or judicial proceeding by or against the
superintendent, or with the subsequent conduct of such an actien or -
proceeding. '

S 7424. Deposit of monies collected; preference. Monies collected -
by the superintendent in a proceeding under this article shall be
. deposited in one ‘or more state or national banks, savings banks, or
trust companies. In the case of “insolvency or voluntary or involuntary
liquidation of any such depositary organized and supervised under the
laws of this state, such deposits shall be entitled to priority of
payment on an equality with any other priority given by the banking law
of this state. The superintendent may in his discretion deposit such
monies or any part thereof in a national bank or trust company as a
-.trust fund. '

S 7425. Voidable transfers. (a) Any transfer of, or lien created
upon, the property of an insurer within twelve months prior to- the
granting of an order to show cause under this article with the intent of o
giving to any creditor or enabling him to obtain a greater percentage of
‘his debt than any other creditor of the same class and which is accepted S .
by such . creditor having reasonable cause to believe that such a
preference will occur, shall be voidable. .

(b)  Every director, officer, employee, shareholder, member or other
person acting on behalf of such insurer who shall be concerned in any
such prohibited act and every person receiving thereby any property of
such insurer or the benefit thereof shall be personally liable therefor

-'and shall be bound to account to the superintendent. ' '
- {c) The superintendent, as liquidator, rehabilitator or conservator
in any proceeding under this article, may avoid any transfer of, or lien
. upon, the property of an insurer which any creditor, shareholder or
-member of such insurer might have avoided and may recover the property
transferred or its value from the transferee unless he was a bona fide
holder for value prior to the date of the grantihg of an order to show
cause under this article. Such property or its value may be recovered - . . i
from anyone who has received it except a bona fide holder for value. )

. {d) Notwithstanding the provisions of subsection (a) of this section,
a commutation of a reinsurance agreement, dpproved by the superintendent
pursuant to section one thousand three hundred twenty-one of this
chapter, shall not be voidable as a preference. -

S 7427. Offsets. (a) In. all cases of mutual debts or mutual
credits between the insurer and another person in connection with any
action or proceeding under this article, such credits and debts shall be
set off and the balance only shall be allowed or paid, except .as
provided in subsection (b) hereof. A - : ,

(b). No offset shall be ‘allowed in favor of any such person,
however, where: o ‘ : - '

(1) the obligation of the insurer to such person would not at the
date of the entry of any liquidation order, or otherwise, as provided in
section seven thousand four hundred five of this article, entitle him to

. share as a claimant in the assets of such insurer, or -

(2) . the obligation of the insurer to such person was. purchased by
or transferred to such person with a view of its being used as an
offset, or ' - ) ' '

(3). the obligation of such person is to pay an assessment levied )
against the members of a mutual insurer or to pay a .balance upon a RN
subscription to the shares of a stock insurance corporation.
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(3) If a voluntary, unincorporated or a joint. stock association,

order or society: the president, vice-president, treasurer, director,
trustee or other officer or a member with managerial powers.

(4) . If a reciprocal insurer or Lloyds underwriters: the duly
designated. attorney—in-fact
{b) When it is satisfactorily proved by the verified report of an

examiner to the superintendent or by affidavit of any other person
familiar with the facts that the persons upon whom service is required

to be'made have departed from the state or keep themselves concealed -
therein or have resigned from their offices within forty days prior to

the application for an order to show cause under the provision of  this
section, or that service cannot be made immediately by the exercise of
reasonable diligence, such order may provide for service in such manner

as the court directs. :

S 7419. Injunctions. (a) Upon application by the superintendent
for an oxder to show cause under this article or at any time thereafter,
the court in which such order is -made, or any justice thereof may
without notice 4issue an injunction restraining the insurer, . its
officers, directors, shareholders, members, trustees, agents, servants,
employees, policyholders, attorneys, managers, and all other persons
from the transaction of its business or the waste or dlspositlon of its
property until further order of the court.

(b) Such court or justice may at any time during a proceeding under
this article issue 'such other injunctions or orders ‘as it deems
.hecessary to prevent interference with the superintendent or the
proceeding, or waste of the assets of the insurer, or the commencement:
or prosecution of any actions, the obtaining of preferences, judgments,
attachments or other liens, or. the making of any levy against the
Lnsurer, its assets or any part thereof. .

S 7420. Annual report. The superintendent shall transmit ‘to the
legislature in his annual report the names of all insurers proceeded
against under this article together with such facts as shall acquaint
the policyholders,. creditors, shareholders, and the public with all
prbceedings To that erid the special deputy superintendent in charge of
any such insurer shall file annually with the superintendent a report of
the affairs of such insurer. )

S 7421. Removal of proceedings. Any time after commencement of a
proceedlng under this article, the superintendent may apply ex parte to-
the court or any justice thereof for an order changing the venue of and
removing the proceeding to Albany county, or, in the discretion of  the
superintendent, to any other county of this state in which he deems that
such proceeding may be most economically and efficiently conducted.
Upon the filing of any such application, the court or any justice
' thereof shall direct the clerk of the county wherein such proceeding is
pending to transmit all papers' filed therein with such clerk to the .
clerk of the county to which such proceeding is removed. The proceeding -
shall thereafter be conducted in such other county as thouqh it had been -
commenced in such county.

S 7422. Appointment of deputies, employment of assistants. (a) For
the purposes of this article the superintendent shall have power to
appoint special deputy, and assistant special deputy, superintendents as
his agents, and to employ such counsel, clerks and assistants as may by
him be deemed necessary and to give them such. powers to assist him as he
considers wise. v

{b) The compensatlon of such special and assistant special deputy
superintendents, counsel, clerks and assistants, and all expenses of
conducting any proceeding wunder this article' shall be fixed by the
superintendent, subject to the: approval of the court, and shall be paid
out of the funds or assets of such insurer. :

- - ean - .. - -sen - - . . . . . -~ e
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claims secured thereby are not fully discharged therefrom, the claimants
may share in the general assets, but such sharing shall be deferred
until general creditors, and also claimants against other  special
deposits who have received smaller percentages from their respective
special deposits, have been paid percentages of their claims equal to
-the percentage paid from the special deposit. ) v
(d) = The owner of a secured claim against an insurer for which a
receiver has been appointed in this or any other state may surrender his
security and file his claim as a general creditor, or the claim may be
discharged by resort to the security, in which case the deficiency, if -
any, shall be treated as a claim against the general assets of the
insurer on the same basis as claims of unsecured creditors. If the
amount of the deficiency has been adjudicated in.ancillary proceedings’
as provided in this act, or if it has been adjudicated by a court of
competent jurisdiction in proceedings in which the domiciliary receiver
has had notice and opportunity to be heard, such amount shall be
‘conclusive; otherwise the amount shall be determined in the delinquency
proceeding in thé domiciliary state. '

S 7414. Attachment and garnishment of assets. During the pendency of
delinquency proceedings in this or any reciprocal state no action or
proceeding in the ‘nature of an attachment, garnishment, or execution
shall be commenced or maintained in the courts of this state against the
delinquent insurer or its assets. Any lien obtained by any such action

- or proceeding within four months prior to thé commencement of any such
delinquency proceeding or at any .time thereafter shall be void as
against any rights.arising in such delinquency proceeding. :

|
, |
.. § 7415, Uniformity of interpretation. The uniform insurers : . l
liquidation act shall be interpreted and construed to effectuate its
general - purpose to make uniform the law of those states that enact it.
To the 'extent that its provisions, when applicable, conflict with “other
provisions of this chapter, the provisions of this act shall control.

§ 7416. Grounds for dissolution of domestic insurer. The
superintendent may apply under this article for an order dissolving the
corporate existence of a domestic insurer: (i) upon his application for -
an order of liquidation of its business, or at any time after such order
has been granted; or (ii) upon the grounds specified in subsection (m)
of section seven thousand four hundred two of this article, regardless
of whether an order of liquidation is sought or has been obtained.

v S 7417. '~ Commencement of a proceeding. The superintendent -
represented by the attorney.general shall commence any proceeding under
this article. by an application to the supreme court, in the judicial
district in which the principal ¢ffice of the insurer is located, for an
order directing such insurer to show cause why the superintendent should
not have the requested relief. On the return -of such order, and after a
full hearing, which shall be held without delay, such court shall either
deny the application or grant it together with such other relief as the
nature of the case and the interests of policyholders, creditors, :

L

shareholders, members, or the public may require.

S 7418. Service - of order to show cause. (a) The order to show
cause and the papers upon which it is granted shall be served upon the
.ins§rer named therein by delivering true copies to, and leaving them
-with: : S o '

(1) If a domestic corporation: its president or other head, the
secretary or clerk to the corporation, the cashier, the treasurer or any

- director or managing agent. 4

(2) If a foreign or alien corporation: its president,
vice-president, treasurer or assistant treasurer, secretary or assistant
secretary, or any director or managing agent or, if the corporation has
no such officers within this state, to the officer performing

raveanmandlas ESunabd ans
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proceeding begun in this state against an insurer domiciled in this
state, claimants residing in reciprocal states may file claims either
with the ‘'ancillary receivers, if any, in their respective states, or
with the domiciliary receiver. All such claims must be £filed on or
before the last date fixed for the filing of claims in the domiciliary
delinquency proceedings. . ‘

{by (1) Controverted - claims of claimants residing in reciprocal
states may either be proved in this state as provided by 1law, or, if
ancillary proceedings have been commenced in such reciprocal states, may
be proved in those proceedings. L :

(2) If a claimant elects to prove his claim in ancillary
proceedings and if notice of the claim and opportunity to appear and be
heard is afforded the domiciliary receiver of this state as provided in
section seven thousand four hundred twelve of this article with respect
to ancillary proceedings in this state, the final allowance of such
claim by the courts in the ancillary state shall be accepted in this
'state as conclusive as to its amount, and as to its priority, if any,
against special deposits or other security located within the ancillary

state. ) :
S 7412. Filing and proving of claims of  residents ‘against
delinquent insurers domiciled in reciprocal states. (a) In a

delinquency proceeding in a reciprocal staté against an insurer
domiciled in that state, claimants residing in this state may file
claims either with the ancillary receivér, if any, appointed in' this
state, or with the domiciliary receiver. All such claims must be filed
"on or before the last date fixed for the filing of claims in the
domiciliary proceeding. ' . . ,

‘ (b} (1) Controverted claims belonging to claimants residing in this
" State may be proved either in the domiciliary state as provided by the
. law of that state, or in ancillary proceedings, if any, in this state.

(2) If the claimant elects to prove his claim in this state, he
" shall file it with the ancillary. receiver in the manner provided by the
law of this state for the proving of claims against insurers domiciled
in this state, and he shall give notice in writing to the receiver in
- the domiciliary state either by registered mail or by personal service
at least forty days prior to the date set for hearing. The notice shall
contain a ‘concise  statement of the amount of the claim, the facts on
which it is based, and the priorities asserted, if any. If the
domiciliary receiver, within thirty days after the giving of such
notice, shall give notice in writing to the ancillary receiver ‘and to
the claimant, either by registered mail or personal service, of his
intention to contest such claim, he shall be entitled to appear or to be
represented in " any proceeding in this state involving the adjudication
of the claim. , : C
(3) The final allowance of the claim by the courts of this state
shall be accepted as conclusive as to its amount, and shall also be
accepted as conclusive as to its priority, if any, against special
deposits or other security located within this state. '

S 7413. Priority of opreferred claims, special deposit claims and
secured claims. (a) In a delinquency proceeding against an insurer
.domiciled in this state, claims owing to résidents of ancillary states .

. shall be preferred claims if like claims are preferred under the laws of
this state. All such claims whether owing to residents or non-residents
shall be given equal priority of payment from general assets regardless

of where such assets are located. , ) ; : - C

~ (b) In a delinquency proceeding against an insurer domiciled in a
reciprocal state, claims owing to residents of this state shall be
preferred if like claims are preferred by the laws of that state.

. (c) The owners of special deposit claims against an insurer for
which a receiver is appointed in this or any other state shall be given
Priority against their several special deposits in accordance with the
provisions of the statutes governing the creaticn and maintenance of
such dennsita. Tf there is a deficienav in anv such denasit so that the
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that ancillary receivers in reciprocal states shall have, as to assets
located in their respective states, the rights and powers hereinafter
prescribed for ancillary receivers appointed in this state as to assets
located in this state. The filing or recording of the order directing
possession to be taken, or a certified copy thereof, in the office where
instruments affecting title to property are required to be filed or
recorded shall impart the same notice as would be imparted by a deed,
bill of sale, or other evidence of title duly filed or recorded. The
superintendent as domiciliary receiver shall be responsible for ‘the
proper administration of all assets coming into his possession or
control. The court may at any time require bond from him or his deputies
if deemed desirable for the protection of the assets. .

(c) Upon ‘taking possession of the assets of a delinquent insuréer
the domiciliary receiver shall, subject to the direction of the court,
immediately . proceed to .conduct the business of the insurer or to take
such steps as are authorized by the laws of this state for the purpose

‘of liquidating, rehabilitating, reorganizing, or conserving. the affairs

of the insurer. In connection with delinquency proceedings he may
appoint special deputy superintendents, and employ such counsel, clerks,

.and assistants as he deems necessary. Their compensation and all

expenses of taking possession of the insurer and of conducting the
delinquency proceedings shall be fixed by the receiver, subject to the
approval of the court, and shall be paid out of the funds or assets of
thé insurer. Within the limits of the duties imposed upon them special
deputies shall possess all the powers given to, and, in the exercise of
those powers, shall be subject to all duties imposed upon, the receiver
with respect to delinquency proceedings. ‘ :

S 7410. Conduct of _delinquency proceedings against insurers not -
domiciled in this state. (a) Whenever under the laws of this state an
ancillary receiver is to be appointed in delinquency proceedings for an
insurer not domiciled in this ‘state, the court shall appoint the
superintendent as ancillary receiver. The superintendernt shall file a
petition requesting the appointment if he finds that there are
sufficient assets of such insurer located in this state to justify' the
appointment of an ancillary receiver, or if ten or more persons resident -
in- this state having claims against such insurer file a petition with
the ‘superintendent requesting the appointment of such ancillary
receiver. . , - ‘

(b)  The domiciliary receiver for the purpose of liquidating an -
insurer domiciled in a reciprocal state, shall be vested by operation of
law with the title to all of the property, contracts, and rights of
action, and all books and records of the insurer located in this state,
and shall have. the immediate right to recover balances due from local
agents and obtain possession of any books and records of the insurer
found in this state. He shall also be entitled to recover the other
assets of the insurer located in this state except that upon the
appointment of an ancillary receiver in this state, the ancillary-
receiver shall during the ancillary receivership proceedings have the
sole right to recover such other assets. The ancillary receiver shall,
as soon as practicable, liquidate from their respective securities those
special deposit claims and secured claims which are proved and allowed
in the ancillary proceedings in this state, and shall pay the necessary
expenses of the proceedings. All remaining assets he shall promptly
transfer to the domiciliary receiver. Subject to the foregoing
provisions the ancillary receiver and his deputies shall have the same
powers and be -subject to the same duties. with respect to the
administration of such assets, as a receiver of an insurer domiciled in
this state.’ : . , :

{c) The domiciliary receiver of an insurer domiciled in a
reciprocal state may sue in this state to recover any assets - of such
insurer to which he may be entitled under the laws of this state. o

S 7411. Filing and proving of claims of non-residents agaihst
deLinquent insurers domiciled in this . state. (a) In ‘a delinquency -

Page 8 of 18
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‘ (b) In this act: :

(1) "Insurer" means any person, firm, corporation, association, or

- aggregation of persons doing an insurance business and subject to the
insurance supervisory authority of, or to liquidation, rehabilitation,
recrganization, or conservation by, the superintendent of insurance of
this state, or the equivalent insurance supervisory official of another
state. . , .

(2) “Delinquency proceeding" means any proceeding commenced aga@nst
an insurer for the purpose of liquidating, rehabilitating, reorganizing, -
or conserving such insureér. :

(3) "Foreign country" means territory not in any state. .

(4) "Domiciliary state" means the state in which an insurer is
incorporated or organized, or, as to an insurer incorporated or
organized in a foreign country, the state in which such insurer, having
become authorized to do business in such state, has, at the commencement
of delinquency proceedings, the largest amount of its assets held in

. trust and assets held on deposit for the benefit of its policyholders or
policyholders and creditors in the United States; and any such insurer
is deemed to be domiciled in such state. '

(S) "Ancillary state" means any state except a domiciliary state.

(6) "Reciprocal state” means any state other than this state in

which in substance and effect the provisions of this act are in force,
including the provisions requiring that the insurance commissioner or
equivalent insurance supervisory official be the receiver of a
delinquent insurer. : A )
' (7)  "General assets” means all property, real, personal, or
otherwise, not specifically mortgaged, pledged, deposited, ‘or otherwise
encumbered for the security or benefit of specified persons or a limited
class of persons, and as to such specifically encumbered property the
term includes all such property or its proceeds in excess of the amount
necessary to discharge all sums secured thereby. Assets held in trust
and  assets held on deposit for the security or benefit of all
policyholders, or all policyholders and creditors in the United States,
are general assets. . . :

(8) "Preferred claim" means any claim with respect to which the law
of a state or of the United States accords priority of payment from the
general assets of the insurer. ' _— . : :

(9) "Special deposit claim" means any claim secured by a deposit
made pursuant to statute for the security or benefit of a limited 'class
-of persons, but not including any general assets. : T :

{10) "Secured claim” means any claim secured by mortgage, trust,
deed, pledge, deposit as security, escrow, other- security interest, or
otherwise, but not including special deposit claims or claims against
general assets. The term also includes claims which more than four
months prior to the commencement of delinquency proceedings in the state
of the insurer's domicile have become liens upon specific assets by
reason of judicial process. N ) - .

(11) "Receiver" means receiver, liquidator, rehabilitator, or
.conservator as the centext may require. ’ :

. § - 7409. Conduct of delinquency proceedings against insurers
domiciled in this state. (a) Whenever under the laws of this state a.
receiver is to- be appointed in delinquency proceedings for an insurer *
domiciled in this state, the court shall appoint the superintendent  as
such receiver and direct the superintendent forthwith to take possession
of the assets of the insurer and to administer the same under the orders
of the court. , - C o

(b) As domiciliary receiver the superintendent and his successors
in office shall be vested by operation of law with the title to all
property, .contracts, and rights of action, and all books and records of
the insurer wherever located, as of the date - of entry of the order
directing him to liquidate a domestic insurer or the United States
branch of an alien insurer domiciled in this state, and he shall have
the "right to recover the same and reduce the same to possession; except

hitp://assembly.state.ny.us/leg/Ycl=52&a=54 11140001



Consolidated Laws

- - ormesmn - - -
e - ———ey wetw Wmmwetw MU CmEww ve ames wmie weewm e wemy  weesns - 2

&
all other corporate activity and a narrative of the actions of the
rehabilitator or liquidator respecting -such corporation. This rep9rt
shall be separate and apart from other reports issued by the liquidation
‘bureau of the department in the normal course of its business. :

§ 7406. Grounds -for conservation of assets of foreign or alien
insurer. (a) The superintendent may apply under - this article for an
order directing the superintendent to conserve the assets within the
state of a foreign insurer upon: o

(1)  any of the grounds specified in subsection (a) through (g), (j),
(k) or (o) of section seven thousand four hundred two of this article,
or N :

(2) upon the ground that such insurer has consented to such an order
through a majority of its directors, shareholders or members, or has had
its property sequestrated in its domiciliary country or state or in any
- other country or state. : , o : ;

(b) The superintendent may apply under this article for an order -
directing him to conserve the assets within this state of an alien
insurer, except one which has its trusteed assets in this state, on any
of the grounds specified in subsection (a), (b), (d) through (g), (j) or
- (k) of section seven thousand four hundred two of this article, or upon

the ground that it has failed or refused to comply, within the time
designated by the superintendent, with an order of the superintendent,
pursuant to law, to rectify an impairment of its trusteed - surplus, or
that it has -consented to such an order through a majority of its
directors, shareholders or members, or has had its property sequestrated

in its domiciliary country or elsewhere.

S 7407. Order of conservation or ancillary liquidation of a foreign or

Page 6 of 18

alien insurer. (a) An order to conserve the assets of a foreign or alien .

insurer shall direct the superintendent and his successors in office, as

conservator, forthwith to take possession of, and conserve, the insurer's

property within this state, subject to the court's further direction.

(b) ' Where 'the superintendent has been appointed pursuant to the
provisions of section seven thousand four hundred six of this article as
conservator of the assets within the state of a foreign or alien insurer,

~for which a domiciliary receiver is subsequently appointed for such insurer
in its domiciliary state which is also a reciprocal state, as defined in

section seven thousand four hundred eight of this article, ‘the’

superintendent, upon . request of the domiciliary receiver, shall,
notwithstanding subsection (a) of section seven thousand four hundred ten
of this article, apply to the court in which such conservation proceeding
was commenced for an' order appointing the superintendent as ancillary
receiver for such foreign or alien insurer. .

(c) Whenever a domiciliary receiver is appointed for any insurer in its
domiciliary state which is also a reciprocal state, as defined in section
seven thousand four hundred eight of this article, -the superintendent, upon
request of the domiciliary receiver, shall, notwithstanding subsection (a)
of section seven thousand four hundred ten of this article, apply to a
. court of competent jurisdiction for an order appointing the superintendent
_as ancillary receiver of such insurer, ) '

(d) Notwithstanding subsection (a) of section seven thousand four hundred

ten of this article, the court may on the application of the superintendent

pursuant to subsection (b)) "or (c) of this section appeint the.

-superintendent as the ancillary receiver in " this state, subject to the

provisions of sections seven thousand four hundred eight through seven

- thousand four hundred fifteen of this article. Subject to the provisions of
such sections, the rights and duties of the superintendent with reference
to such insurer and such assets shall include those heretofore exercised by
and imposed upon ancillary receivers of foreign -corporations in this state.

.S 7408. Uniform insurers liquidation act; title; definitions. (a) -
This section and sections seven thousand four hundred nine through seven
thousand four hundred fifteen of this article may be cited as the
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liquidator of the insurer, direct the superintendent, upon being
furnished with a 1list of certificate holders certified to by the
. trustee, to record subsequent transfers of certificates and charge and
collect a reasonable fee therefor, and distribute dividends applicable
thereto upon liquidation of company assets.in his hands, to the record
"owners of such certificates, and make and deduct from such dividend ,
payments a reasonable charge for such services. ~The duty of the
superintendent under such-order shall terminate upon the termination of
the liquidation proceedings. —

(£) (1) No later than one hundred eighty days after a final order of s
liquidation with an.adjudication of insolvency of an insurer by a court .
of competent jurisdiction of this state, the liquidator may in his sole
discretion make application to the court for approval of a- proposal to
disburse assets out of marshalled assets, from time to time as such
assets become available, to any fund established by article seventy-six
of this chapter and any foreign entity performing a similar function,
having obligations because of such insolvency.  If the 1liquidator
.determines that there are insufficient assets to disburse, the
application authorized by this subsection shall be considered satisfied
by ~a filing by the 1liquidator stating the reasons for this
determination. ‘ g : ' S . . :

(2) "Such proposal shall at least include provisions for:

{A) reserving amounts for the payment of expenses of administration,
claims of secured creditors to the extent of the value of the security
held, and claims falling within the priorities established in section
seven thousand four hundred twenty-six of this article;

(B} disbursement of the assets marshalled to date and subsequent
disbursement 6f assets as they become available;

{C) disbursements to the- funds and entities entitled thereto under
this subsection in amounts estimated to be at least equal to all claim
payments for which such funds or entities could assert claims against
the liquidator, and if the assets available for disbursement from time
to time do not at least egqual such claim payments, then disbursements in
the amount of available ‘assets; . :

(D) equitable allocation of disbursements to each of such funds or
entities; L ’

(E) the securing by the liquidator from each of such funds or entities.
of an agreement to return to the liquidator such assets, together with
income earned on assets previously disbursed, as may be required to pay

" claims of secured creditors and claims falling within the priorities
established in section seven thousand four hundred twenty-six of this
~article in accordance with such priorities. No bond shall be required -

of any such fund or entity; and’ . ‘

(F) a full report to be made by each such fund or entity to the
liquidator accounting for all assets so disbursed to the fund or entity,’
all disbursements made therefrom, any . income earned by the fund or
entity on such assets and any other matters as the court may direct.

(3)  Notice of such application shall be given to such funds and
entities and to the commissioners of insurance of each of -the states. .
Any such notice shall be deemed to have been given when deposited in the L
‘United States certified mails,. first class postage prepaid, at least
thirty days - prior to . submission of such application to the court.
Action on the application may be taken by the court if the required
notice 'has been given and the liquidator's proposal complies with -
subparagraphs (A), (B) and (D) of paragraph two of this subsection.

(g) No later than .one hundred twenty days after the end of the
calendar or fiscal year of a domestic insurance corporation - subject to
rehabilitation -or'  liquidation, upon whichever standard the corporation-
conducts its financial affairs, the rehabilitator or liquidator shall
submit to the department an annual report of the preceding calendar or

fiscal year's activity of such corporation. Such report, which shall
pertain only to such corporation‘s activities and those of the
rehabilitator or liquidator as they relate to such corporation, shall
include a  financial review of the assets and liabilities. of the
caornoration. rhe claims amarned ar pnaid in that nariad. and A simmarv nf
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wunder this subsection, and the fund's claim for the advance, and any
- accrued interest, as a priority over all non-secured creditors, shall
survive such expiration date.

~* NB Expires July 1, 1999

(c) If at any time the superintendent deems further efforts to reha-
bilitate such insurer would be futile, he may apply to the court under
this article for an order of liquidation. v , :

{d) The rehabilitator or any interested person upon due notice to the
superintendent, at any time, may apply for an order terminating any
rehabilitation proceeding and permitting such insurer to  resume
possession of its property and the conduct of its business, but no such
- order shall be granted except when, after a full hearing, the court

shall determine that the purposes of the proceeding have been fully
acconplished. . ‘ -

S 7404. Grounds for liquidation. The superintendent may apply under
this article for an order directing the superintendent to liguidate the
business of a domestic insurer, or of the United States branch of an
alien insurer having trusteed assets in this state, -upon any of the
grounds specified in subsections (a) through (o) of section seven
thousand four hundred two of this article, whether or not there has been
a prior order directing the superintendent to rehabilitate such insurer.

§ 7405. Order of liquidation; rights and liabilities. (a) An order to
liquidate  the business of a domestic insurer . shall direct . the
superintendent and his successors in office, as liquidator, fo:th@ith to
‘take possession of the property of such insurer and to liquidate the
business of the- same and deal with such property and business of such
insurer in their own names as superintendents or in the . insurer's name
as the court may direct, and to give notice to all creditors to present
their claims. . i . :

(b) The superintendent and his successors shall be vested by operation

of law with the title to all property, contracts and rights of action of
such insurer as of the date of the entry of the order so directing them
to liquidate. The filing or recording of such order in -any record
office of the state shall impart the same notice that a deed, bill of
sale or other evidence of title duly filed or recorded by such .insurer:
would have imparted. The rights and liabilities of any such insurer and
of its creditors, policyholders, shareholders, members and all other
persons interested in its estate shall, unless otherwise directed by the
court, be fixed as of the date the order is entered in the office of the
clerk of the county where such insurer had its principal office on the
date the proceeding commenced, subject, however, to the provisions of
section seven thousand four hundred thirty-three of this article to the
rights of claimants holding contingent claims. -
4 (c}) . The liquidator of any domestic insurance corporation shall
reinsure all its policy obligations in any solvent corporation
authorized to do business in this state if the unearned premium reserve
of the insurer is sufficient to effect such reinsurance. If such
reserve is insufficient for that purpose, the liquidator shall reinsure
a percentage of each policy obligation of the insurer outstanding to the
extent that the reserve may be sufficient for that purpose. No contract
-of reéinsurance shall be entered into by the liquidator except pursuant
to an order of the court in which the liquidator was appointed directing
- the reinsurance and establishing the general form of the reinsurance
contract, ' . :

(d) An order to liquidate.the business of the United States branch of
an alien insurer having trusteed assets in this state shall be in the
same terms as those hereinbefore prescribed, except that only the assets
of the business of such United States branch shall be included therein.

{e) Where the trustee of a mortgage series consisting in whole or in
© part of certificated mortgage investments guaranteed by a domestic
insurer - has distributed all of the trust estate collateral, or has been
permitted by court order to abandon all or part of such collateral not
distributed, the court, by order," may, upon. the consent’ of the
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.appointed by a federal court or if such appointment is imminent.

(1) Has consented . to such an order through a majority of its
directors, shareholders, or members. )

(m) Has not organized or completed its organization and obtained a
license or certificate authorizing it to commence the doing of an
insurance ~business within one year from the date of its incorporation,
as provided in subsection (a) of section one thousand two hundred three
of this chapter. ' , , ’

(n) Has failed or refused to take such steps as may be necessary to
remove from office any officer or director whom the superintendent has
found, after notice to and hearing of such insurer and of such officer
or director, to be a dishonest or untrustworthy person. -
- (o) Has an occurrence of an  authorized control level event or a
mandatory control level event pursuant - to subsection (£) or (g)- of
section one thousand three hundred twenty-two of this chapter.

S 7403. Order of rehabilitation; advances from property/casualty
insurance security fund; termination. (a). An order to rehabilitate a
‘domestic insurer shall direct the superintendent and his successors in
office, as rehabilitator, forthwith to take possession of the property

- of such insurer and tc conduct the business thereof, and to take such
Steps toward the removal of the causes and conditions which have made
such proceeding necessary as the court shall direct. .

* (b) (1) If: (i) provision is made therefor in an order to rehabili-
tate a domestic insurer, (ii) more than fifty percent of the insurer's
net direct premiums in the préceding threé calendar years were derived
from business in this state which is protected by the property/casualty
‘insurance security fund, and (iii) such insurer has consented to reha-
bilitation, the commissioner of taxation and finance shall advance
monies of such fund, in such amounts as specified in the court's order,
to the rehabilitator to enable the insurer to comply with any surplus
requirement or other requirement of this chapter. _ o ’

(2) Before issuing such order, the court shall determine that the
insurer has the potential and capability, pursuant to a plan submitted
by the rehabilitator, of complying with all surplus and other require-
ments of this chapter and repaying such advance to the fund within two -
years after termination of the rehabilitation proceeding, at a rate of
interest approved by the superintendent to be determined annually which
shall not be less than the average rate of return of the fund as deter-
mined by the superintendent for the preceding calendar year. o

(3) The plan shall include: (i) an explanation of the factors leading
to the insurer’s condition requiring rehabilitation and the procedures

- proposed to improve its condition, and (ii) a provision for posting
collateral with the rehabilitator as security for the advance, to the
extent that the insurer's assets permit. . : ;

- {4) The court shall not order any advance to the rehabilitator without
his specific request or if the insurer's required capital or surplus is
impaired in an amount exceeding the greater of thirty million dollars or
fifteen percent of the insurer's net direct premium writings in the
previous calendar year. Total advances to an insurer shall not exceed
the greater of forty million dollars or twenty percent of such net
direct premium writings. No advance shall -be made on or after July
first, two thousand which would lower the amount of assets in the fund
below one hundred ninety-five million dollars. :

(5) Advances shall, in all respects except as to rate of interest, be
subject to the provisions of section one thousand three hundred seven of
this chapter, provided that in ‘the event that an insurer which has - .
received an advance pursuant to this subsection is subsequently the .
subject of an order of liquidation, the claim of the fund for the
advance and any accrued interest shall be paid to the fund in accordance
with the provisions of section seven thousand four ‘hundred thirty-four
of this article. . ‘ . o

(6) This subsection -shall expire July first, two thousand, provided:
that the insurer’'s obligation to repay to. the fund moneys advanced to it

hitpi/fassembly state.ny.us/leg/7cl=52&a=54 - 1171412001



Consolidated Laws

other law of this state to the contrary notwithstanding.

Ahttpi//éss_embly.staté.ny.'us/léé/?cl=52&a=54

PAVN S Vanmaine MUy puaeavan) Wi e v wee e W Maee Wit o

S 7401. Application of article; definitions. (a} This article shall
apply to all corporations, associations, societies, orders, firms, and
individuals to which this chapter is applicable, or which are subject to
examination or supervision by the superintendent under this chapter or
under any other law of this state, or which are doing or attempting to
do or representing that they are doing the business.of insurance in this
state, or which are in process of organization for the purpose of or
intending to do such business therein, anything in this chapter or any -

(b) In this article:

(1)  "insurer" includes all corporations, associations, societies,
orders, firms, and individuals specified in subsection (a) hereof;

(2) "assets" includes all deposits and funds of a special or trust
nature. ’ d '

§ 7402. Grounds for rehabilitation of domestic insurer. The

Superintendent may apply under this article for an order directing him
to rehabilitate a domestic insurer which: -

(a) Is -insolvent within the meaning of section one thousand three
hundred nine of this chapter. ’ :
" (b)y Has refused to submit its books, papers, accounts or affairs to

"the reasonable inspection of the superintendent, his deputy or examiner.

(c) Has failed or refused to comply, within the time designated by the
superintendent, with an order of the superintendent, pursuant to law, to
make good an impairment of its capital, -or minimum surplus to
policyholders, if a stock insurer, or of its minimum surplus, if a
mutual insurer, a reciprocal insurer, Lloyds underwriters or a
co-operative fire insurance corporation. o , . :

(d) Has transferred or attempted to transfer, by contract of
reinsurance or otherwise, substantially its entire property or business,
or entered into "any transaction which merges substantially its entire
property or business 'into the property or business of any - other
corporation, association, society, order, firm or individual, without
having first obtained the approval of the superintendent.

(e) Is found, after examination, to be in such condition that its
further transaction of business will be hazardous to its policyholders,
creditors, or the public. ’ S

(£) Has wilfully violated its charter or any law of the state.

(g) Has an officer who refused to be examined under oath, concerning
its affairs. - - .

(h) If organized under article five-a, six, seven, eight, ten or ten-b
of the former insurance law constituting chapter twenty-eight of the
consolidated laws of nineteen hundred nine, or if organized as a mutual
or non-stock ' insurer under article nine-a, nine-c, ten, eleven-a,
eleven-b, ‘twelve or fourteen of the former insurance law constituting
chapter twenty-eight of the consolidated laws in effect immediately
before the effective date of  this chapter .or article forty-one,

-forty-two, forty-four, forty-five, sixty-one or sixty-six of this

chapter, including amendments thereto in forxce at the time of such
organization, is found to be in such condition, after examination, that
it could not meet the requirements for incorporation and authorization
specified in. such articles except with respect to having any required
initial surplus. - __— ) - ,
(1) Has ceased to 'do the business of insurance for a period of one ;
year as provided in subsection (b) of section one thousand two hundred

three of this chapter. :

(3) Has commenced voluntary liquidation or dissolution, or attempts to o

commence or prosecute any action or proceeding to liquidate its business
or. affairs, or to dissolve its corporate charter, or to procure the
appointment of a receiver, trustee, custodian, or sequestrator under any
law except this article. o ' o

(k) - Has been the subject of an application for the appointment of a

_receiver, trustee, custodian or - Sequestrator of the insurer or .its
L - .
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ARTICLE 74
REHABILITATION, LIQUIDATION, CONSERVATION
AND DISSOLUTION OF INSURERS
Section 7401. Application of article; definitions.
7402. Grounds for rehabilitation of domestic insurer:
7403. Order of rehabilitation; advances from property/casualty
insurance security fund; termination.
. 7404. Grounds for liquidation.
7405. Order of liquidation; rights and liabilities. o
7406. Grounds for conservation of assets of foreign or alien
insurer. : :
7407. Oxder of conservation or ancillary liquidation of a
v foreign or alien insurer.
7408. Uniform insurers liquidation act; title; definitions. ‘
7409. Conduct of delinquency proceedings against insurers domi-
ciled in this state.
7410. Conduct of delinquency proceedings agalnst insurers not
domiciled in this state.
7411. Filing and proving of claims of non—resxdents against
delinquent insurers domiciled in this state.
7412. Filing . and proving of claims of residents against delin-
: quent insurers domiciled in reciprocal states.
7413. Priority of preferred claims, special depos;t claims and
‘ secured claims.
7414. Attachment and garnishment of assets
7415. Uniformity of interpretation. ‘ :
7416. Grounds for dissolution of domestic insurer.
7417. Commencement of a proceeding.
7418. Service of order to show cause.
7419, Injunctions.
C e 7420. Annual report.
7421. Removal of proceedings.
7422. Appointment of deputies; employment of assistants.
"7423. Exemption from filing fees.
7424. Deposit of monies collected; preference.
7425. Voxdable transfers. ’
7427, Offsets.
7428. Disposition of assets and compromise of claims.
7429. Borrowing on the pledge of assets.
7430. Levy of assessnments; determlnatlon of llabzlity of

) members.
7431. Determination of- liability of members for other indebt~
*  edness. ' .
7432. Adjudxcatlon- of xnsolvency of insurexr;  time to file
claims. ' : ‘

7433. Proof and allowance of claims.
- 7434. Distribution of assets.

7435. Distribution for life insurers.

7434 Claime=marda nnliriac: anprial. remiramenta -
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(3) This chapter shall be liberally construed to effect the purpose stgted in
Subsection (2). It does not limit the powers granted the ¢ommissioner by other

2

provisions of law.

HISTORY: C. 1953, 31A-27-101, enacted by L. 1985, ch. 242, § 32; 1986, ch. 204, §
221. ' -

NOTES TO DECISIONS:

ANALYSIS
Final judgment rule.
Cited.

FINAL JUDGMENT RULE. . : :

The Legislature did not intend that orders. approving the sale of an asset be
excepted from the rule that only final orders and judgments are appealable. Golfland
Entertainment Ctrs. Inc. v. Utah Ins. Comm'r, 930 P.2d 276 (U;ah ct. Appﬁ-1996).

CITED in Davister Corp. v. United Republic Life Ins. Co., 152 F.3d 1277 (10th Cir.
1998). ; S - , ‘ e : :

COLLATERAL REFERENCES o - o R

C.J.5. --44 C;J{S.AInsurance § 127 et seq.

A.L.R. =-Validity, construction, and effect of statute establishing compensation for
claims not paid because of insurer's insolvency, 30 A.L.R.4th 1110.

Validity, constrhction,‘and'application of Uniform Insurers Liquidation Act, 44

A.L.R.5th 683. _ . ' -
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*#%% STATUTES CURRﬁNT THROUGH THE 2001 SUPPLEMENT *%%
“*¥** (2001 FIRST SPECIAL SESSION) i

| TITLE 31A. INSURANCE CODE
CHAPTER 27. INSURERS.REHABILITATION ANb LIQUIDATION
PART 1. GENERAL PROVISIONS
- G0 TO CODE Aacnrvt DIRECTORY FOR THIS JURISDICTION
Utah Code Ann.’s, 31A-27-101 (2001)
§ 31A-27;101.f Scope( purpose, and construction

(1) The proceedings authorized by thiéfchapter may be applied to:

{a) all insurers and reinsurers. who are'doiné, or have done, an insurance.
business in this state, and against whom claims arising from that business may exist .
now or in the future; a - :

‘ (b) all insurers who'give the appearance of or claim they do an insurance
business in this state; : '

(c) all insurers who have insureds resident in thislétate; and

(d) all other persons organized or in the process of organizihg to do an -
insurance business as an insurer in this state. R i : A

\

' (2) The purpose of this chapter is the protection of the interests of insuieds,
Creditors, and the public generally, with minimum interference with the normal )

prerogatives of owners, through:

'{a) early detection of any potentially dangerous condition in an insurer, and
prompt application of ‘appropriate corrective measures; : '

" (b) improved methods for rehabilitating insurers, by enlisting the advice and
management expertise of the’insurance industry; o :

(c) enhanced efficiency and economy of liquidation,\thfbugh clarification and
specification of the law, to minimize legal uncertainty and litigation;

(d) equitable apportionment of any unavoidable loss; -

(e)'lesSénihgithe problems of interstate rehabiiitation_and liquidation by -

facilitating cooperation between states in the liquidation process, and by extending '

the scope of personal jurisdiction over debtors of the insurer outside this state;
- and : P Lo T

‘ (f) regulation of the insurance business by law relating to delinquency
.Procedures and by substantive rules on the entire insurance business. '
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cemedies and will preclude any further adminiscrative or judicial review or appeal on this mater,

DATED THIS 24'1<;§yof _Catoden _,2001.

 MERWINU.STEWART
. INSURANCE COMMISSIONER

MARK E. KLE] Esq. (/
- Administrative Law Judge - ) '
Utah Insurance Department o

State Office Building, Room 3110

Sal Lake City, Utah 84114

- Telephone (801) 538-3300
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_1-2000 KON 04:8 Py FAX MO,

mmmammmsmaxm
215 Weat Main St
Frwdon.KYm

" Re: MQAmmmumwmuymmmy
: Company

and Fromlorlmunneo

. - Dear Commissioner Miler:
© Thank bruldngmemtodmmeﬂmﬁonawmmwkmxm%mpwwm’

uslmweek. It is a challenging set of clircumstances, and we are making every effort to

assist the New York Liquidation Bureau in ts undertaking to rehabilitate Frontier. Our

- combined efforts have included some Innovative proposals, and we are most grateful for

mmmmwmmmvwmw

WOmmmmwwmoMYommmmmehmwmyw

‘copies of the various agresments that comprise our companies’ relationship to Frontier;
. we have no objection in providing the documentation to you but, Inasmuch as the

: mhmmmwum only he can choose to share Frontier's

- Nonetheiess, we have summarized below the basic structurs of the reinsurance and
administrative

agreements with third parties,

hhﬂmmhnmo&bﬂawmdmsmm” |

perspective; we do not presume to speak for the Rehabilitator or other Frontier entities.

agreements. ‘Any omissions are due solely 10 the fact that we wished to
highlight certain portions of the agreements In advance of your meeting tomorrow

~ conceming this matter. l!mbaddﬂondﬂomnﬁonvmldwwbom.mddm

"_mmmmooo.muond
Mancocompw

mhmmdwmmmmmmﬂmm&
mﬂdmunneownmmt. |

(’Fm«')hmpoddnimmandrm

obiigations
for accident years 1860 and prior. The Aggragate Limit of the reinsurance was U.S. $800
million doliars. The limR is reduced by all Ultimats Net Loss, as defined, paid by NICO
under the agresment, including all allocated and unaliocated (L., overhead of Frontier)

mqmmmhmmmmm The reinsurance
agreement is solely between NICO and Frontier; R is axpreesly provided that no third
Pavties have rlgmmdormmmu. hunwﬂdmmbwmormldaﬂon.

© Pagetl

Telephone 203-363-5200 © Pecsimbe 203-363-5221

P

. 100 First Stamford Place
Stamford, CT 06802

(‘NlCO')ayoodtorem‘anﬂor o
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to s 1889 and prior business~coverage for any insurance obligations issued after 1999, '

ortcrloammocurrhbaﬁﬂﬂ,hmoﬁyex&dod. Under the original-

\ anraemctNlcOaasumdmpoMbimytapaymdmdalgrmqlﬂm.jmdm

. Endorsement No. 1. The parties amended the mmmndanuaym -

' ‘hw.ummmdm.mwumm'

5. The Relnsured was re-defined ta be both Frontier and Rs Calfornia-
- domiclied affifate, Frontler Pacific insurance Company ("Frontier

Pacific’). In consideration of premium paid, the Aggregate Umk of
NICO's lability was increased to U.S.$858,554,275. Frontier and

Frontier Pacific each have a sublimit within the Aggregate Limd,

Frontier's is . U.8.$811,464476 and Fronter Pacific's is
0.8.347.039.799.‘ o . . : ’
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} promlwn actually pddtomonoum

'Events since nmabumon. |

-memmwmmmmmmmmmr Ris owr
mmmwmmm:mmwmmm , |
mmhadmuthoeurpmy (Among other things, we understand that - ,
_substantial assets were held in trust by a third party that had entered into an arrangement
‘with Frontier for business written after 1969.) In any event, & became clear that, uniess
' some altemative asrangement was put In place, Frontier could not easly meet Rs
-,oblgﬂqnumwmommmmawbﬁmﬂdmmmm
As a result, NICO and NLAF agreed with the Reguiator to modify the existing agreements
in order to facilitate the ongaing payment by Frontier of its obfigations; that arangsment
hreﬁemahsndormmmzmmmwmwmhmexeanedm
behﬂldﬂonﬂubybm , ,

Mum\gomcovenalbushmdﬁmﬂwnmmammemmm
Frontier entered into with a third party for certain post-1960 business (in other words, the
mmwmmwmmmmm "’
business that was not within the coverage grant of the Reinsurance Agreement). in
mdmmhmm mmw that:

1. 'mmmmgmmmwmmm'mfon
' obligations
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We have only recently begun operating under this amangement. At this point, the
- Qreatest threat 1o the successful rehabiltation of Frontier is a substantial call on its
resources. that s not ~ i

- has had an opportunity to assess the uitimate Rabifities and assets of the company. As
you know, that can be a very lengthy and difficuk process. . N

We believe that the Rehabilltator has the best chance of rehabifitating Frontier under the
current arrangement (in other words, paying claime In the ordinary course as they
become due). Even if that were not the case, hawever, a call on the reclamation bonds
uwmm«wmnmuwamammm-mm
~ providing any financial benefit to Kentucky or its regulators, as the clalm will undoubtedly
serve to force an Immediate lquidation under which no funds would be paid for some

- time.- Moreover, we suspect that only claims that are supported by proafs of loas will be
allowed in such a proceeding; the caling of bonds on technical defauk grounds Gkely.

Onceagah.wo wo‘wmbyodwmoepuﬁnmbfbwmnmmﬁm
these issues and to explore any ways In which we can together ensure that all concemned
m'mm-mmmwm'mm .




